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Item 1.01.  Entry into a Material Definitive Agreement.
 
Asset Purchase Agreement
 
On April 30, 2018, VIVUS, Inc. (the “Company”) entered into an Asset Purchase Agreement (the “Asset Purchase Agreement”) with Janssen
Pharmaceuticals, Inc., a Pennsylvania corporation (“Janssen”), pursuant to which the Company will acquire the rights, title and interest in and to, and will
assume certain liabilities with respect to, PANCREAZE® and PANCREASE® MT (together, the “Product”) in the U.S. and Canada, including certain
related data and intellectual property, from Janssen (the “Janssen Asset Purchase”) for a purchase price of $135,000,000 in cash (the “Acquisition”). As part
of the Acquisition, the Company will acquire certain existing inventory related to the Product from Janssen.
 
Following the expiration or earlier termination of the applicable waiting period under the Hart-Scott-Rodino Antitrust Improvements Act of 1976 and the
satisfaction of other customary closing conditions, the Janssen Asset Purchase is expected to close in the second quarter of 2018. The Asset Purchase
Agreement contains customary representations, warranties, covenants and indemnities.



 
In connection with the Janssen Asset Purchase, the Company and Janssen will also enter into a U.S. Market Transition Services Agreement pursuant to which
Janssen will provide certain transition services with respect to the Product to the Company in the U.S. The Company and an affiliate of Janssen will also enter
into a Canadian Transitional Business License Agreement pursuant to which Janssen’s affiliate will provide certain transition services with respect to the
Product to the Company in Canada. The Company and Johnson & Johnson Health Care Systems Inc. (“HCS”), a New Jersey corporation and an affiliate of
Janssen, will also enter into a Long Term Collaboration Agreement pursuant to which they will cooperate in the reporting and certification of pricing and
sales data and the payment of rebates and discounts under certain governmental programs. The U.S. Market Transition Services Agreement, the Canadian
Transitional Business License Agreement and the Long Term Collaboration Agreement are all expected to commence upon the closing of the Janssen Asset
Purchase.
 
The foregoing summary of the Asset Purchase Agreement does not purport to be complete and is qualified in its entirety by reference to the Asset Purchase
Agreement, a copy of which will be filed with the Company’s Quarterly Report on Form 10-Q for the period ending June 30, 2018.
 
Note Purchase Agreement
 
On April 30, 2018, the Company entered into a purchase agreement (the “Note Purchase Agreement”) with affiliates of Athyrium Capital Management
(collectively, the “Purchasers”) with respect to the issuance and sale of (i) up to $110,000,000 of 10.375% senior secured notes due 2024 to be issued
substantially concurrently with the consummation of the Acquisition (the “Initial Notes”) pursuant to an Indenture (as defined herein), (ii) up to an additional
$10,000,000 of 10.375% senior secured notes due 2024 to be issued subsequently at the Company’s option within 12 months of the Initial Notes issue date,
subject to certain conditions (the “Additional Notes” and together with the Initial Notes, the “Notes”) and (iii) warrants (the “Athyrium Warrants”) for up
to 3,300,000 shares (the “Athyrium Warrant Shares”) of the Company’s common stock, par value $0.001 per share (the “Common Stock”) to be issued
concurrently with the issuance of the Initial Notes.  Pursuant to the Note Purchase Agreement, the Purchasers will purchase the Initial Notes and the Athyrium
Warrants at a purchase price equal to 99% of the principal amount of the Initial Notes, and the Purchasers will purchase the Additional Notes at a purchase
price equal to 100% of the principal amount of the Additional Notes. The Note Purchase Agreement contains customary representations, warranties,
covenants, conditions and indemnities. The issuance of the Notes and the Athyrium Warrants is conditioned upon, among other things, the satisfaction of the
closing conditions under the Asset Purchase Agreement or the consummation of the transactions contemplated thereunder.
 
Pursuant to the Note Purchase Agreement, the Company will enter into an Indenture (the “Indenture”) with U.S. Bank National Association as trustee (in
such capacity, the “Trustee”) and collateral agent (in such capacity, the “Collateral Agent”) in connection with the issuance of the Notes.  The Notes will be
secured and fully and unconditionally guaranteed obligations of the Company and any future domestic subsidiaries and will mature on June 30, 2024.  The
Company will have the ability to issue the Additional Notes under the Indenture upon meeting certain conditions set forth therein. Interest will accrue from
the date of issuance and will be payable quarterly in arrears in cash.  In addition, beginning on June 30, 2021, on each interest payment date, the Company
will make partial repayments of principal on each Note in equal installments.
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The Indenture will include customary covenants and events of default, including covenants that, among other things, restrict the incurrence of future
indebtedness, the granting of liens, the making of investments, distributions or dividends, and the Company’s ability to merge, consolidate or sell assets, in
each case subject to certain exceptions.  In addition, the Indenture will include certain financial maintenance covenants related to minimum cash balances and
minimum quarterly net revenues related to the Product. The Company may, at its option, redeem some or all of the Notes at any time by paying certain
prepayment premiums, plus accrued and unpaid interest, if any, to the date of redemption.  Any prepayments of the Notes will additionally be subject to a
1.0% prepayment fee in addition to any premiums.
 
In connection with the issuance of the Notes, the Company will also enter into a Collateral Agreement (the “Collateral Agreement”) with the Trustee and
Collateral Agent on the date of issuance, pursuant to which the Trustee and Collateral Trustee will receive, hold, administer, maintain, enforce and distribute
the proceeds of certain collateral of the Company for the benefit of the holders of the Notes.
 
Also pursuant to the Note Purchase Agreement, concurrently with the issuance of the Initial Notes, the Company shall issue to the Purchasers the Athyrium
Warrants, which will have a per share exercise price of $0.3951.  The Athyrium Warrant Shares are immediately exercisable, subject to adjustment, and will
expire six years after the date of issuance.
 
The Company intends to use the net proceeds from the issuance of the Initial Notes and the Athyrium Warrants to pay certain fees, costs and expenses relating
to the issuance and sale of such Initial Notes and Athyrium Warrants (including a $100,000 commitment fee to the Purchasers related to the Additional
Notes), to finance a portion of the Acquisition, to repurchase $60.0 million of the Company’s outstanding Convertible Notes due 2020 from the Purchasers or
their affiliates for a purchase price of $51.0 million (plus accrued but unpaid interest to the repurchase date) and for general corporate purposes.
 
The issuance of the Notes, the Athyrium Warrants and the Athyrium Warrant Shares that may be issued pursuant to the Note Purchase Agreement are exempt
from registration under the Securities Act of 1933, as amended (the “Securities Act”), pursuant to the exemption for transactions by an issuer not involving
any public offering under Section 4(a)(2) of the Securities Act.
 
The foregoing summary of the Asset Purchase Agreement and the Note Purchase Agreement do not purport to be complete and are qualified in their entirety
by reference to the Asset Purchase Agreement and the Note Purchase Agreement, a copy of each of which will be filed with the Company’s Quarterly Report
on Form 10-Q for the period ending June 30, 2018.
 
Item 3.02.  Unregistered Sales of Equity Securities.
 
The information contained above in Item 1.01 regarding the Note Purchase Agreement and the Athyrium Warrants and below in Item 8.01 regarding the
Willow Stock Purchase Agreement and the Willow Warrants is hereby incorporated by reference into this Item 3.02.
 
The issuance of the Willow Warrants and the Willow Warrant Shares that may be issued from time to time to Willow under the Willow Warrants are exempt
from registration under the Securities Act, pursuant to the exemption for transactions by an issuer not involving any public offering under Section 4(a)(2) of
the Securities Act.
 



The foregoing description of the Athyrium Warrants and the Willow Warrants are not complete and are qualified in their entirety by reference to the full text
of the Form of Warrant attached to the Note Purchase Agreement and the Form of Warrant, respectively, a copy of each of which will be filed with the
Company’s Quarterly Report on Form 10-Q for the period ending June 30, 2018.
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Item 5.02.  Departure of Directors or Certain Officers; Election of Directors; Appointment of Certain Officers; Compensatory Arrangements of
Certain Officers.
 
(b) Effective April 30, 2018, Mr. Thomas B. King departed from the position of interim Chief Executive Officer. He will remain in his position as a director
of the board of directors of the Company (the “Board”). Mr. King has served as a director of the Company since May 24, 2017 and served as the interim
Chief Executive Officer of the Company since December 31, 2017.
 
(c) Effective April 30, 2018 and for a period of one month, Mr. King will serve as the interim President of the Company to assist with the Company’s
transition to the new management team. Mr. King’s full biography and other information required to be disclosed hereunder is included in the Company’s
Annual Report on 10-K, as amended and filed by the Company with the Securities and Exchange Commission on April 26, 2018.
 
Effective on the same date, the Board appointed John Amos to serve as the Chief Executive Officer of the Company and M. Scott Oehrlein to serve as the
Chief Operations Officer of the Company. Mr. Amos will also join the Company’s Board of Directors, effective April 30, 2018.
 
John Amos, age 51, served as the Executive Chairman of Willow Biopharma Inc., a biopharmaceutical company, from May 2017 to April 2018. He served as
the Chief Executive Officer of ORIX Healthcare Capital LLC, a private equity and venture capital investment company, from October 2012 to April 2017.
Mr. Amos served as the Operating Partner and Portfolio Company Board Member of BioVeda China Fund, a financial investment company, from
February 2008 to October 2012. He served as the Chief Executive Officer and President of the Oncology Therapeutics Network (acquired by McKesson
Corporation in November 2007), a physician services company, from June 2005 to November 2007 and was a special advisor to McKesson Corporation, a
public healthcare services company, from November 2007 to May 2008. Mr. Amos served as the President of the Oncology Therapeutics Network of Bristol
Myers Squibb, a publicly traded biopharmaceutical company, from June 2003 to May 2005. He held executive roles in finance and technology in McKesson
Corporation from March 1995 to April 2003. From 1991 to 2003, he served in the United States Air Force and the California Air National Guard in Tactical
Fighter Operations. Mr. Amos has previously served on the board of directors of TD2, Navigating Cancer, CITIC Pharmaceuticals, Aesyntix Health, Prodigy
Health, Apollo Health Street, Quinian Health, Oncology Therapeutics Network and Matawan Pharmaceuticals. Mr. Amos served as a member of the
Scientific Advisory Board at MD Anderson Cancer Center Institute for Applied Cancer Science (IACS) and was a health policy advisor to Governor Jeb
Bush’s 2016 Presidential Campaign. He has been appointed as a Trustee of the Global Leadership Council of the University of California, Davis Foundation.
Mr. Amos has been named to the Information Week Top 500 CIO’s twice and won the Frost and Sullivan Award for Corporate Innovation. He studied
Economics at the University of California, Davis and has a B.S. in General Business from the University of the State of New York.
 
M. Scott Oehrlein, age 52, served as the Global Chief Operations Officer of Willow Biopharma Inc., a biopharmaceutical company, from November 2017 to
April 2018. He served as Vice President and Head of General Medicines Sales/Diabetes and CV Sales, U.S. Sanofi, a global biopharmaceutical company,
from April 2014 to June 2017. Mr. Oehrlein held various roles for Novartis Pharmaceuticals Corporation, a global healthcare company, from August 2004 to
April 2014 including the following: Vice President, Head of Primary Care Sales US from April 2012 to April 2014, General Manager South Operating Unit
from August 2011 to March 2012, and Vice President Primary Care Franchise, Novartis Canada Montreal from January 2009 to July 2011. He began his
career as a sales representative with The Upjohn Company, a global pharmaceutical company, in 1989 before moving into multiple leadership roles in sales
and marketing. He received a B.A. in Biology and Pre-Medicine from Franklin and Marshall College.
 
The Company has agreed to pay (i) Mr. Amos an annual base salary of $545,000, with an annual target bonus for 2018 equal to 60% of his base salary and an
option to purchase 2,700,000 shares of the Company’s Common Stock under the Company’s Inducement Plan (as defined below); and (ii) Mr. Oehrlein an
annual base salary of $375,000, with an annual target bonus for 2018 equal to 45% of his base salary and an option to purchase 620,000 shares of the
Company’s Common Stock under the Company’s Inducement Plan.
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Each of Mr. Amos and Mr. Oehrlein has entered into the Amended Agreement (as defined below) with the Company, effective April 30, 2018. The Amended
Agreement included in subsection (e) below is incorporated by reference into this subsection (c).
 
There were no arrangements or understandings between Mr. Amos or Mr. Oehrlein and any other persons pursuant to which either of them was to be selected
as an officer or a director. Neither Mr. Amos nor Mr. Oehrlein has any family relations with any director or executive officer of the Company, and neither
Mr. Amos nor Mr. Oehrlein has any direct or indirect material interest in any transaction required to be disclosed under Item 404(a) of Regulation S-K.
 
(d)
Mr. Amos will join the Company’s Board of Directors, effective April 30, 2018.  The information regarding Mr. Amos in subsection (c) above is incorporated
by reference into this subsection (d).
 
(e)
Change of Control Agreement
 
On April 30, 2018, the Company entered into a Third Amended and Restated Change of Control and Severance Agreement (the “Amended Agreement”),
with each of Mr. Amos and Mr. Oehrlein, effective as of April 30, 2018. The Amended Agreement provides for the following:
 

·                  Under the Amended Agreement, Cause shall mean (i) gross negligence or willful misconduct in the performance of the employee’s duties to the
Company where such gross negligence or willful misconduct has resulted or is likely to result in substantial and material damage to the Company or
its subsidiaries, (ii) repeated unexcused absences from the Company, (iii) commission of any act of fraud with respect to the Company, or
(v) conviction of a felony or a crime involving moral turpitude and causing material harm to the standing and reputation of the Company, in each
case as determined in good faith by the Board.



 
·                  Under the Amended Agreement, Good Reason shall mean the employee’s voluntary termination, upon 30 days prior written notice to the Company,

after any one of the following events: (i) a material reduction or change in job duties, responsibilities and requirements inconsistent with the
employee’s position with the Company and the employee’s prior duties, responsibilities and requirements; (ii) a material reduction in the authority,
duties, or responsibilities of the supervisor to whom the employee is required to report; (iii) a material reduction of the employee’s base
compensation; or (iv) the employee’s refusal to relocate to a facility or location more than 30 miles from the Company’s current location; provided,
however, that (A) a voluntary termination of the employee for any events listed under (i) through (iv) above shall not constitute Good Reason if such
event or events are cured by the Company within 30 days after receipt of written notice from the employee of the employee’s intent to terminate
employment and (B) a voluntary termination of the employee for any events listed under (i) and (ii) above shall not constitute Good Reason if a
material reduction or change in job duties, responsibilities and requirements is, directly or indirectly, the result of a Company-wide reduction in
budgets that affects each Company business unit or division in a substantially similar manner.

 
·                  Under the Amended Agreement, a Change of Control occurs when: (i) any person becomes a beneficial owner, directly or indirectly, of securities of

the Company representing 15% or more of the total voting power represented by the Company’s then outstanding voting securities without the
approval of the Board; (ii) a merger or consolidation occurs, whether or not approved by the Board, other than a merger or consolidation which
results in the outstanding voting securities of the Company immediately prior to the merger or consolidation to represent more than 50% of the total
voting power represented by the voting securities of the Company or such surviving entity outstanding immediately after such merger or
consolidation, or the stockholders of the Company approve a plan of complete liquidation of the Company or an agreement for the sale or disposition
by the Company of all or substantially all of the Company’s assets; or (iii) there is a change in the composition of the Board, as a result of which
fewer than a majority of the directors are “Incumbent Directors.” Incumbent Directors are directors who are either (i) directors of the Company as of
May 1, 2018, or (ii) are elected, or nominated for election, to the Board with the affirmative votes of at least a majority of the Incumbent Directors at
the time of such election or nomination. An individual whose election or nomination is in connection with an actual or threatened proxy contest
relating to the election of the Company’s directors is not considered an Incumbent Director.
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·                  For a termination without Cause or for Good Reason within three months before a Change of Control or 18 months after a Change of Control, the

employee shall receive (i) monthly severance payments equal to the monthly salary the employee was receiving immediately prior to the Change of
Control for 18 months; (ii) monthly severance payments equal to 1/12th of the employee’s target bonus for the fiscal year in which the termination
occurs for 18 months; (iii) an additional pro rata portion of the employee’s target bonus for the fiscal year in which the termination occurs calculated
based on the number of months during such fiscal year the employee was employed by the Company (and a prior fiscal year to the extent the bonus
for such prior fiscal year has not yet been declared and paid by the Company) multiplied by the average of the actual bonus percentage payouts in the
two most recent years prior to the year of termination; (iv) up to 18 months of reimbursement for premiums paid for COBRA coverage; and (v) if the
Company determines in its sole discretion that it cannot provide the COBRA reimbursement benefits without potentially violating applicable laws,
the Company will provide the employee with an amount equivalent to 18 months of COBRA premium reimbursement as a taxable lump sum
payment.

 
·                  If the employee’s employment is terminated without Cause or for Good Reason within three months before a Change of Control or 18 months after a

Change of Control, all equity awards granted to the employee by the Company shall automatically vest in full and become immediately exercisable.
 

·                  For a termination without Cause or for Good Reason and not within three months before a Change of Control or 18 months after a Change of
Control, the employee shall receive (i) monthly severance payments equal to the monthly salary the employee was receiving immediately prior to the
termination date for twelve months; (ii) monthly severance payments equal to 1/12th of the employee’s target bonus for the fiscal year in which the
termination occurs for twelve months; (iii) an additional pro rata portion of the employee’s target bonus for the fiscal year in which the termination
occurs calculated based on the number of months during such fiscal year the employee was employed by the Company (and a prior fiscal year to the
extent the bonus for such prior fiscal year has not yet been declared and paid by the Company) multiplied by the average of the actual bonus
percentage payouts in the two most recent years prior to the year of termination; (iv) up to twelve months of reimbursement for premiums paid for
COBRA coverage; (v) if the Company determines in its sole discretion that it cannot provide the COBRA reimbursement benefits without
potentially violating applicable laws, the Company will provide the employee with an amount equivalent to twelve months of COBRA premium
reimbursement as a taxable lump sum payment; and (vi) any then-outstanding and unvested equity awards are subject to 50% accelerated vesting.

 
The following named executive officers of the Company previously entered into the Second Amended and Restated Change of Control and Severance
Agreements (the “Agreements”), with the Company: Mark K. Oki, John L. Slebir and Santosh T. Varghese, M.D.
 
The Company entered into an Amended Agreement with each of the afore-mentioned named executive officers on substantially the same terms as the
Amended Agreement with Mr. Amos and Mr. Oehrlein, effective April 30, 2018. The Amended Agreements make various changes to the Agreements,
including:
 

·                  The definition of “Incumbent Directors” includes directors who are directors of the Company as of May 1, 2018 as opposed to May 1, 2015.
 

·                  For a termination without Cause or for Good Reason and not within three months before a Change of Control or 18 months after a Change of
Control, (i) monthly severance payments equal to the monthly salary the named executive officer was receiving immediately prior to the termination
date has been increased from nine months to twelve months; (ii) monthly severance payments equal to 1/12th of the named executive officer’s target
bonus for the fiscal year in which the termination occurs has been increased from nine months to twelve months; (iii) the COBRA reimbursement
period has been increased from nine months to twelve months; and (iv) if the Company determines in its sole discretion that it cannot provide the
COBRA reimbursement benefits without potentially violating applicable laws, the Company will provide the named executive officer with an
amount equivalent to twelve months of COBRA premium reimbursement as a taxable lump sum payment, rather than nine months of COBRA
premium reimbursement as a taxable lump sum payment.
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The description of the Amended Agreement contained herein is a summary of its material terms, does not purport to be complete and is qualified in its
entirety by reference to the form of Amended Agreement, a copy of which will be filed as an exhibit to our Quarterly Report on Form 10-Q for the quarter
ending June 30, 2018.
 
Inducement Plan
 
On April 30, 2018, the Board adopted the VIVUS, Inc. 2018 Inducement Equity Incentive Plan (the “Inducement Plan”) and, subject to the adjustment
provisions of the Inducement Plan, reserved 5,020,000 shares of the Company’s Common Stock for issuance pursuant to equity awards granted under the
Inducement Plan.
 
The Inducement Plan was adopted without stockholder approval pursuant to Rule 5635(c)(4) and Rule 5635(c)(3) of the Nasdaq Listing Rules. The
Inducement Plan provides for the grant of equity-based awards, including options, stock appreciation rights, restricted stock, restricted stock units,
performance units and performance shares.
 
In accordance with Rule 5635(c)(4) and Rule 5635(c)(3) of the Nasdaq Listing Rules, awards under the Inducement Plan may only be made to individuals not
previously employees of the Company (or following such individuals’ bona fide period of non-employment with the Company), as an inducement material to
the individuals’ entry into employment with the Company.
 
A copy of the Inducement Plan and related form agreement under the Inducement Plan will be filed as exhibits to our Quarterly Report on Form 10-Q for the
quarter ending June 30, 2018. The above description of the Inducement Plan does not purport to be complete and is qualified in its entirety by reference to such
exhibits.
 
Bonus Plan
 
On April 30, 2018, the Compensation Committee of the Board approved an equity bonus plan under the Company’s 2010 Equity Incentive Plan for certain
executive officers of the Company and its subsidiary (the “2018 Bonus Plan”), including John L. Slebir, Senior Vice President, Business Development and
General Counsel of the Company, Mark K. Oki, Chief Financial Officer and Chief Accounting Officer of the Company, John Amos, the new Chief Executive
Officer of the Company, M. Scott Oehrlein, the new Chief Operations Officer of the Company, and Kenneth Suh, the new President and Chief Executive
Officer of Willow (as defined below). On the same date, the Compensation Committee granted these stock options to purchase 200,000 shares of Common
Stock of the Company under the 2018 Bonus Plan to each of the participants listed above. The shares subject to each of these options vest upon satisfaction of
a performance target involving the Company obtaining, and retaining for 30 consecutive days, a market capitalization of $300 million or greater, within 36
months provided that each such participant continues to be a Service Provider (as defined in the Company’s 2010 Equity Incentive Plan) upon the satisfaction
of such target.
 
Item 7.01. Regulation FD Disclosure.
 
In a press release issued on April 30, 2018, the Company announced changes to its executive leadership team and other related matters.  Also, in a press
release issued on May 1, 2018, the Company announced the restructuring of a portion of its corporate debt, the issuance of debt securities and other related
matters.  Finally, in a press release issued on May 1, 2018, the Company announced the entry into a definitive agreement to acquire all products rights for
PANCREAZE in the U.S. and Canada and other related matters.  Copies of these press releases are attached hereto as Exhibit 99.1, Exhibit 99.2 and
Exhibit 99.3, respectively, and all such Exhibits are incorporated herein by reference.
 
The information in this Form 8-K and the exhibits attached hereto shall not be deemed “filed” for purposes of Section 18 of the Securities Exchange Act of
1934, as amended (the “Exchange Act”), or otherwise subject to the liabilities of that Section, or incorporated by reference into any of the Company’s filings
under the Securities Act or the Exchange Act, except as shall be expressly set forth by specific reference in any such filing.
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Item 8.01. Other Events.
 
Willow Stock Purchase Agreement
 
On April 30, 2018, the Company, Willow Biopharma Inc., a business corporation organized under the laws of Canada (“Willow”) and the shareholders of
Willow, including John Amos and M. Scott Oehrlein (the “Willow Sellers”), entered into a stock purchase agreement (the “Stock Purchase Agreement”).
Pursuant to the Stock Purchase Agreement, the Company agreed to acquire all of the equity interest of Willow (the “Willow Acquisition”). Under the Stock
Purchase Agreement, the Company is required to issue to the Willow Sellers, warrants (the “Willow Warrants”) to purchase, in aggregate, up to 3,570,000
shares of the Company’s Common Stock (the “Willow Warrant Shares”) with a per share exercise price of $0.37, the closing price of the Company’s
Common Stock on April 30, 2018.  The Willow Warrants are immediately exercisable, subject to adjustment, and will expire seven years after the date of
issuance. In addition, the Company will pay an amount not to exceed $2 million in cash to reimburse the applicable Willow Sellers for certain fees and
expenses relating to the matters disclosed under this Item 8.01. The Willow Acquisition closed on April 30, 2018.
 
The Stock Purchase Agreement contains customary representations, warranties and covenants by the parties thereto. The parties are obligated, subject to
certain limitations, to indemnify each other under the Stock Purchase Agreement for breaches of representations and warranties, nonfulfillment or breaches of
covenants and agreements, and for certain third-party claims.
 
The foregoing description of the Stock Purchase Agreement does not purport to be complete and is qualified in its entirety by reference to the Stock Purchase
Agreement, a copy of which will be filed as an exhibit to our Quarterly Report on Form 10-Q for the quarter ended June 30, 2018.
 
On April 30, 2018, following the closing of the Willow Acquisition, Kenneth Suh was reappointed to serve as President, Chief Executive Officer and director
of Willow Biopharma Inc.  Mr. Suh, age 43, founded Willow Biopharma Inc., a biopharmaceutical company, in 2015 and has served as President and Chief
Executive Officer since August 2015 and as a director since August 2015. In April 2018, Willow Biopharma Inc. became a wholly owned subsidiary of the
Company, and Mr. Suh was reappointed as the President, Chief Executive Officer and director. He also founded KRIM Biopharma Inc., a biopharmaceutical
company, in 2013 and served as President and Chief Executive Officer from August 2013 to August 2015 and as a director from August 2013 to August 2015.
Mr. Suh held the following roles for Novartis Pharma Canada, a pharmaceutical company: Franchise Lead from 2012 to 2013, Brand Manager from 2010 to



2012, Associate Brand Manager from 2009 to 2010 and Medical Representative from 2006 to 2009. He received a Bachelor of Commerce with Honours from
the University of Guelph, Ontario.
 
As President and Chief Executive Officer of Willow, Mr. Suh shall receive an annual base salary of $587,000 CAD, with a target bonus for 2018 equal to 50%
of his base salary and an option to purchase 1,700,000 shares of the Company’s Common Stock under the Inducement Plan.
 
On April 30, 2018, the Company’s wholly own subsidiary, Willow Biopharma Inc., entered into a Change of Control and Severance Agreement with
Mr. Kenneth Suh, effective as of April 30, 2018.
 
Cautionary Note on Forward-looking Statements
 
Certain statements in this Current Report on Form 8-K are forward-looking within the meaning of the Private Securities Litigation Reform Act of 1995. Such
forward-looking statements are based on current expectations, management’s beliefs and certain assumptions made by the Company’s management. These
statements may be identified by the use of forward-looking words such as “anticipate,” “believe,” “forecast,” “estimate,” “expect,” “intend,” “likely,” “may,”
“plan,” “potential,” “predict,” “opportunity” and “should,” among others. There are a number of factors that could cause actual events to differ materially
from those indicated by such forward-looking statements. The Company does not undertake an obligation to update or revise any forward-looking statements.
Investors should read the risk factors set forth in the Company’s Form 10-K for the year ended December 31, 2017 as filed on March 14, 2018, as amended by
the Form 10-K/A filed on April 26, 2018, and other reports filed with the Securities and Exchange Commission.
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Item 9.01. Financial Statements and Exhibits.
 
(d) Exhibits
 
Exhibit No.

 
Description

99.1
 

Press release issued by VIVUS, Inc. dated April 30, 2018
99.2

 

Press release issued by VIVUS, Inc. dated May 1, 2018
99.3

 

Press release issued by VIVUS, Inc. dated May 1, 2018
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SIGNATURES

 
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned
hereunto duly authorized.
 
 

VIVUS, INC.
  
 

/s/ John L. Slebir
 

John L. Slebir
 

Senior Vice President, Business Development and General Counsel
Date: May 1, 2018
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Exhibit 99.1
 

VIVUS Strengthens Executive Leadership Team
 

John Amos, Kenneth Suh and Scott Oehrlein join VIVUS
 

New team brings extensive expertise in cash-flow positive asset acquisition, product portfolio optimization, and enterprise value creation
 
CAMPBELL, CA., April 30, 2018 — VIVUS, Inc. (NASDAQ: VVUS; the “Company”), a biopharmaceutical company, today announced the addition of
three executives to the Company’s senior leadership team.  John Amos has joined as the Company’s new Chief Executive Officer and a new member of the
Company’s Board of Directors.  Scott Oehrlein is Chief Operations Officer, a newly created position within the Company.  Kenneth Suh will continue as
President and Chief Executive Officer of Willow Biopharma Inc., now a wholly-owned subsidiary of VIVUS.  All three executives were previously members
of the senior leadership team at Willow Biopharma Inc., a specialty pharmaceutical company based in Toronto, Canada.
 
“Since my appointment as VIVUS’ Interim Chief Executive Officer last December, I have worked closely with our Board of Directors and senior
management to identify talented individuals who have the expertise to realize the value of our current products and the vision to take VIVUS to the next level
through strategic product acquisitions focused on cash flow-positive assets,” said Thomas B. King, who today assumed a new position as Interim President, to
facilitate this management transition.  “John, Ken and Scott each have a long track record of creating value in the pharmaceutical industry by effectively
identifying, commercializing and marketing best-in-class therapies.  We are confident that this team, working collaboratively with our existing senior
leadership, is well-positioned to create long-term value for VIVUS patients and stockholders.”
 
“VIVUS has an exciting portfolio of specialty pharmaceutical products as well as significant development, regulatory and commercialization expertise, which
I believe can be leveraged to create additional long-term value,” said John Amos, Chief Executive Officer at VIVUS.  “I’m excited to join the company, as are
Ken and Scott.  We look forward to working with the dedicated employees at VIVUS who have already commercialized several important specialty
pharmaceutical products.  Combining this dedicated team with new products that contribute meaningful revenue growth will put VIVUS on the path to
becoming a leading profitable specialty pharmaceutical company in the future.”
 
“When I founded Willow Biopharma Inc., I believed that another significant ethical pharmaceutical company could be created through disciplined deal
making and building a portfolio of pharmaceutical brands and products to meet patients’ needs.  By integrating with VIVUS, we believe we can accelerate
this vision,” said Kenneth Suh, President and CEO at Willow Biopharma.
 
Concurrent with the acquisition of Willow Biopharma, the Company’s Board of Directors adopted the 2018 Inducement Equity Incentive Plan (the “Plan”)
and, subject to the adjustment provisions of the Plan, reserved 5,020,000 shares of the Company’s common stock for issuance pursuant to equity awards
granted under the Plan.  The Plan was adopted without stockholder approval pursuant to Rule 5653(c)(4) and Rule 5653(c)(3) of the Nasdaq Listing Rules.
 

 
In addition, effective April 30, 2018, the Compensation Committee of the Company’s Board of Directors granted inducement awards to John Amos, Kenneth
Suh and Scott Oehrlein, pursuant to Rule 5653(c)(4) of the Nasdaq Listing Rules, consisting of stock options to purchase 2,700,000; 1,700,000; and 620,000
shares of the Company’s common stock, respectively.  The stock options will vest over a four-year period, with 25% of the shares vesting on April 30, 2019
and the remaining shares vesting in equal installments over the remaining three years.  The options have an exercise price of $0.37 and will terminate 7 years
after the date of grant.
 
About VIVUS’ New Senior Executives
 
John Amos - Chief Executive Officer and Board Member
 
John Amos served as the Executive Chairman of Willow Biopharma Inc., a biopharmaceutical company, from May 2017 to April 2018.  Previously, he served
as the Chief Executive Officer of ORIX Healthcare Capital LLC, a private equity and venture capital investment company, from October 2012 to April 2017. 
Mr. Amos served as the Operating Partner and Portfolio Company Board Member of BioVeda China Fund, a financial investment company, from
February 2008 to October 2012.  He served as the Chief Executive Officer and President of the Oncology Therapeutics Network (acquired by McKesson
Corporation in November 2007), a physician services company, from June 2005 to November 2007 and was a special advisor to McKesson Corporation, a
public healthcare services company, from November 2007 to May 2008.  Mr. Amos served as the President of the Oncology Therapeutics Network of Bristol
Myers Squibb, a publicly traded biopharmaceutical company, from June 2003 through May 2005.  Mr. Amos has previously served on the board of directors
of TD2, Navigating Cancer, CITIC Pharmaceuticals, Aesyntix Health, Prodigy Health, Apollo Health Street, Quinian Health, Oncology Therapeutics
Network, Oncology Molecular Imaging and Matawan Pharmaceuticals.  Mr. Amos served as a member of the Scientific Advisory Board at MD Anderson
Cancer Center Institute for Applied Cancer Science (IACS) and was a health policy advisor to Governor Jeb Bush’s 2016 Presidential Campaign.  He has
been appointed as a Trustee of the Global Leadership Council of the University of California, Davis Foundation.  Mr. Amos studied Economics at the
University of California, Davis and received a B.S. in General Business from the University of the State of New York.
 
Kenneth Suh - President and CEO, Willow Biopharma Inc.
 
Kenneth Suh founded Willow Biopharma Inc., a biopharmaceutical company, in August 2015. With the VIVUS transaction, he will continue to serve as
President, Chief Executive Officer and Director of Willow Biopharma Inc.  Previously he founded KRIM Biopharma Inc., a biopharmaceutical company, in
2013 and served as President and Chief Executive Officer and Director from August 2013 to August 2015.  Mr. Suh held the following roles for Novartis
Pharma Canada, a pharmaceutical company: Franchise Lead from 2012 to 2013, Brand Manager from 2010 to 2012, Associate Brand Manager from 2009 to
2010 and Medical Representative from 2006 to 2009.  He received a Bachelor of Commerce with Honours from the University of Guelph, Ontario.
 

 
Scott Oehrlein - Chief Operations Officer
 
Scott Oehrlein served as the Global Chief Operations Officer of Willow Biopharma Inc., a biopharmaceutical company, from November 2017 to April 2018. 
Previously he served as Vice President and Head of General Medicines Sales/Diabetes and CV Sales, U.S. Sanofi, a global biopharmaceutical company, from



April 2014 to June 2017.  Mr. Oehrlein held various roles for Novartis Pharmaceuticals Corporation, a global healthcare company, from August 2004 to
April 2014 including the following: Vice President, Head of Primary Care Sales US from April 2012 to April 2014, General Manager South Operating Unit
from August 2011 to March 2012, and Vice President Primary Care Franchise, Novartis Canada Montreal from January 2009 to July 2011.  He received a
B.A. in Biology and Pre-Medicine from the Franklin and Marshall College.
 
About VIVUS
 
VIVUS is a biopharmaceutical company committed to the development and commercialization of innovative therapies that focus on advancing treatments for
patients with serious unmet medical needs.  For more information about the Company, please visit www.vivus.com.
 
Forward-Looking Statements
 
Certain statements in this press release are forward-looking within the meaning of the Private Securities Litigation Reform Act of 1995 and are subject to
risks, uncertainties and other factors, including risks and uncertainties related to potential change in our business strategy to enhance long-term stockholder
value; risks and uncertainties related to the impact, if any, of changes to our Board of Directors and senior management team; risks and uncertainties related
to the integration and continued operations of Willow and our ability to achieve expected synergies; and risks and uncertainties related to diversion of our
resources and difficulty in retaining critical employees of the acquired business. These risks and uncertainties could cause actual results to differ materially
from those referred to in these forward-looking statements. The reader is cautioned not to rely on these forward-looking statements. Investors should read the
risk factors set forth in VIVUS’ Form 10-K for the year ended December 31, 2017 as filed on March 14, 2018, and as amended by the Form 10-K/A filed on
April 26, 2018, and periodic reports filed with the Securities and Exchange Commission. VIVUS does not undertake an obligation to update or revise any
forward-looking statements.

 
VIVUS, Inc. Investor Relations: Lazar Partners
Mark Oki David Carey
Chief Financial Officer Managing Director
oki@vivus.com dcarey@lazarpartners.com
650-934-5200 212-867-1768
 



Exhibit 99.2
 

VIVUS Restructures Debt and Gains Access to New Capital
 

Athyrium Capital Management partners with VIVUS to support next growth phase
 

New capital to be used to facilitate the acquisition of PANCREAZE (pancrelipase)
 
CAMPBELL, CA. and NEW YORK, N.Y., May 1, 2018 — VIVUS, Inc. (NASDAQ: VVUS; the “Company”), a biopharmaceutical company and Athyrium
Capital Management L.P. (“Athyrium”), a specialized asset management company focused on investment opportunities in the global healthcare sector, today
announced an agreement to restructure a portion of VIVUS’ corporate debt while raising new funds through the issuance of debt securities to investment
funds managed by Athyrium.
 
“Addressing the amount and structure of our debt is a key priority for VIVUS, and this agreement is an important step in achieving that goal,” said John
Amos, new Chief Executive Officer at VIVUS.  “Athyrium has been a strong partner in this endeavor, and we appreciate their support of our long-term
objectives.  The availability of the new debt capital from Athyrium provides us with financial flexibility as we continue to seek cash-flow positive products
that enhance our financial strength while providing clinical benefit to patients.”
 
“We are long-term investors in companies with clinically meaningful products,” said Laurent Hermouet, Partner at Athyrium.  “The transactions announced
today provide VIVUS with flexibility to seek compelling new business development opportunities.  We are pleased to have the opportunity to work
collaboratively with the VIVUS leadership team as they build a multi-product, profitable biopharmaceutical company.”
 
VIVUS has entered into a $120 million Senior Secured Note Purchase Agreement with investment funds managed by Athyrium.  The agreement provides for
$110 million of notes to be issued by VIVUS concurrent with the closing of the PANCREAZE acquisition and subject to the satisfaction of other customary
closing conditions, with the remaining $10 million available for issuance upon meeting certain financial thresholds or repurchasing the Company’s
Convertible Notes at certain prices.  The Senior Secured Notes due 2024 will bear interest at 10.375% and will be interest-only for the first three years. 
Concurrently with the Senior Secured Notes issuance, VIVUS will repurchase the $60 million of Convertible Notes held by funds managed by Athyrium, at a
discount to par.
 
About VIVUS, Inc.
 
VIVUS is a biopharmaceutical company committed to the development and commercialization of innovative therapies that focus on advancing treatments for
patients with serious unmet medical needs. For more information about the Company, please visit www.vivus.com.
 

 
About Athyrium Capital Management L.P.
 
Athyrium is a specialized asset management company formed in 2008 to focus on investment opportunities in the global healthcare sector.  As of
December 31, 2017, Athyrium had approximately $3.5 billion of assets under management.  The Athyrium team has substantial investment experience in the
healthcare sector across a wide range of asset classes including public equity, private equity, fixed income, royalties, and other structured securities. 
Athyrium invests across all healthcare verticals including biopharma, medical devices and products, and healthcare focused services.  The Athyrium team
partners with company management teams to implement creative financing solutions to companies’ capital needs.  For more information about Athyrium,
please visit www.athyrium.com.
 
VIVUS Forward-Looking Statements
 
Certain statements in this press release are forward-looking within the meaning of the Private Securities Litigation Reform Act of 1995 and are subject to
risks, uncertainties and other factors, including risks and uncertainties related to potential change in our business strategy to enhance long-term stockholder
value, including the acquisition of revenue generating products and the strengthening of our balance sheet; risks and uncertainties related to our ability to
address or potentially reduce our outstanding balance of the convertible notes due in 2020; risks and uncertainties related to our expected future revenues,
operations and expenditures; risks and uncertainties related to our ability to identify and acquire development and cash flow generating assets;  and risks
and uncertainties related to the impact, if any, of changes to our Board of Directors and senior management team. These risks and uncertainties could cause
actual results to differ materially from those referred to in these forward-looking statements. The reader is cautioned not to rely on these forward-looking
statements. Investors should read the risk factors set forth in VIVUS’ Form 10-K for the year ended December 31, 2017 as filed on March 14, 2018, and as
amended by the Form 10-K/A filed on April 26, 2018, and periodic reports filed with the Securities and Exchange Commission. VIVUS does not undertake an
obligation to update or revise any forward-looking statements.

 
VIVUS, Inc. Investor Relations: Lazar Partners
Mark Oki David Carey
Chief Financial Officer Managing Director
oki@vivus.com dcarey@lazarpartners.com
650-934-5200 212-867-1768
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Exhibit 99.3
 

VIVUS Expands its Commercial Product Portfolio
with the Acquisition of PANCREAZEÒ

 
Attains key milestone under strategic focus on building a broad portfolio

of cash flow-generating products
 
CAMPBELL, CA., May 1, 2018 — VIVUS, Inc. (NASDAQ: VVUS; the “Company”), a biopharmaceutical company, today announced that it has entered
into a definitive agreement to acquire all product rights for PANCREAZE® (pancrelipase) Delayed-Release Capsules in the United States and Canada held by
Janssen Pharmaceuticals, Inc., subject to certain closing conditions, including Hart-Scott-Rodino review.  This is the first of what the Company expects will
be a series of product acquisitions designed to generate revenue and strengthen its financial position.
 
“We are very pleased to announce the acquisition of the PANCREAZE product rights for the U.S. and Canadian territories.  The acquisition, coupled with
today’s announcement to restructure a portion of our convertible debt with Athyrium Capital Management, are demonstrations of our plan to create a stronger
and more financially capable VIVUS,” said John Amos, new Chief Executive Officer at VIVUS.  “We hope that the combination of a new product for us to
promote along with the strengthening of our balance sheet will serve as initial stepping stones in our value creating strategic vision.  The VIVUS senior
management team plans to leverage the Company’s existing operating infrastructure in the promotion of PANCREAZE.  We intend to drive revenue in the
future through innovative sales and marketing of our current product portfolio, disciplined product acquisition, strong product life cycle management and
focused expense management.”
 
Kenneth Suh, President and Chief Executive Officer of Willow Biopharma Inc., a wholly-owned subsidiary of VIVUS, stated:  “PANCREAZE serves as our
initial product acquisition, one that will allow us to participate and be a meaningful product company in the global gastrointestinal marketplace predicted to
hit $48 billion in 2022, according to GBI Research.  Through our disciplined product evaluation process, we are hopeful to acquire additional products and
through product life cycle management, leverage the PANCREAZE platform for further growth.”
 
Exocrine pancreatic insufficiency (EPI) is a condition that results from a deficiency in the production and/or secretion of pancreatic enzymes. It is associated
with cystic fibrosis and chronic pancreatitis, and affects approximately 85 percent of cystic fibrosis patients.  There is no cure for EPI and pancreatic enzyme
replacement therapy is the main treatment for the condition.
 
Approved in 2010, PANCREAZE is a pancreatic enzyme preparation consisting of pancrelipase, an extract derived from porcine pancreatic glands, as well as
other enzyme classes, including porcine-derived lipases, proteases and amylases.  The pancreatic enzymes in PANCREAZE act like digestive enzymes
physiologically secreted by the pancreas.  PANCREAZE is specifically indicated for the treatment of exocrine pancreatic insufficiency due to cystic fibrosis
or other conditions.  Upon closing, VIVUS will acquire PANCREAZE from Janssen for $135 million.
 

 
About PANCREAZE
 
PANCREAZE is a prescription medicine used to treat people who cannot digest food normally because their pancreas does not make enough enzymes due to
cystic fibrosis or other conditions.  PANCREAZE may help your body use fats, proteins, and sugars from food.  PANCREAZE contains a mixture of digestive
enzymes including lipases, proteases, and amylases from pig pancreas.  PANCREAZE is safe and effective in children when taken as prescribed by your
doctor.
 
IMPORTANT SAFETY INFORMATION
 
What is the most important information I should know about PANCREAZE?
 

·                  PANCREAZE may increase your chance of having a serious, rare bowel disorder called fibrosing colonopathy that may require surgery.
·                  The risk of having this condition may be reduced by following the dosing instructions that your healthcare provider gave you.

 
Call your doctor right away if you have any unusual or severe stomach area (abdominal) pain, bloating, trouble passing stool (having bowel movements),
nausea, vomiting, or diarrhea.
 
Take PANCREAZE exactly as prescribed by your doctor.  Do not take more or less PANCREAZE than directed by your doctor.
 
What are the possible side effects of PANCREAZE?
 
PANCREAZE may cause serious side effects, including:
 

·                  A rare bowel disorder called fibrosing colonopathy.
·                  Irritation of the inside of your mouth.  This can happen if PANCREAZE is not swallowed completely.
·                  Increase in blood uric acid levels.  This may cause worsening of swollen, painful joints (gout) caused by an increase in your blood uric acid levels
·                  Allergic reactions including trouble with breathing, skin rashes, or swollen lips.

 
Call your doctor right away if you have any of these symptoms.
 
The most common side effects include pain in your stomach (abdominal pain) and gas.
 
Other possible side effects: PANCREAZE and other pancreatic enzyme products are made from the pancreas of pigs, the same pigs people eat as pork.  These
pigs may carry viruses. Although it has never been reported, it may be possible for a person to get a viral infection from taking pancreatic enzyme products
that come from pigs.
 
These are not all the side effects of PANCREAZE.  Talk to your doctor about any side effect that bothers you or does not go away.
 



You may report side effects to FDA at 1-800-FDA-1088 or www.fda.gov/medwatch.
 

 
What should I tell my doctor before taking PANCREAZE?
 
Tell your doctor if you:
 

·                  are allergic to pork (pig) products.
·                  have a history of blockage of your intestines, or scarring or thickening of your bowel wall (fibrosing colonopathy).
·                  have gout, kidney disease, or high blood uric acid (hyperuricemia).
·                  have trouble swallowing capsules.
·                  have any other medical condition.
·                  are pregnant or plan to become pregnant.
·                  are breast-feeding or plan to breast-feed.

 
Tell your doctor about all the medicines you take, including prescription and nonprescription medicines, vitamins, and herbal supplements.
 
The Product Information and Medication Guide for PANCREAZE is available at www.pancreaze.net.
 
About VIVUS
 
VIVUS is a biopharmaceutical company committed to the development and commercialization of innovative therapies that focus on advancing treatments for
patients with serious unmet medical needs.  For more information about the Company, please visit www.vivus.com.
 
Forward-Looking Statements
 
Certain statements in this press release are forward-looking within the meaning of the Private Securities Litigation Reform Act of 1995 and are subject to
risks, uncertainties and other factors, including risks and uncertainties related to potential change in our business strategy to enhance long-term stockholder
value, including the acquisition of revenue generating products and the strengthening of our balance sheet; risks and uncertainties related to our agreement
with Janssen Pharmaceuticals, Inc. for the acquisition of all product rights for PANCREAZE in the U.S. and Canada, including that the closing of the
agreement is subject to governmental reviews and other closing conditions; risks and uncertainties related to our commercialization of PANCREAZE as a
new product and our recently changed management team initiating the commercialization of PANCREAZE; risks and uncertainties related to our ability to
address or potentially reduce our outstanding balance of the convertible notes due in 2020; risks and uncertainties related to our expected future revenues,
operations and expenditures; risks and uncertainties related to our ability to identify and acquire development and cash flow generating assets; and risks and
uncertainties related to the impact, if any, of changes to our Board of Directors and senior management team.  These risks and uncertainties could cause
actual results to differ materially from those referred to in these forward-looking statements.  The reader is cautioned not to rely on these forward-looking
statements. Investors should read the risk factors set forth in VIVUS’ Form 10-K for the year ended December 31, 2017 as filed on March 14, 2018, and as
amended by the Form 10-K/A filed on April 26, 2018, and periodic reports filed with the Securities and Exchange Commission.  VIVUS does not undertake an
obligation to update or revise any forward-looking statements.

 
VIVUS, Inc. Investor Relations: Lazar Partners
Mark Oki David Carey
Chief Financial Officer Managing Director
oki@vivus.com dcarey@lazarpartners.com
650-934-5200 212-867-1768
 


