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Item 1.01. Entry into a Material Definitive Agreement.
 
On April 29, 2020, VIVUS, Inc, a Delaware corporation (the “Company”) entered into an agreement (the “Noteholder Agreement”) with the Trustee (as
defined below) and the holder (the “Noteholder”) of approximately $170 million of the Company’s outstanding 4.50% Convertible Senior Notes due
May 1, 2020 (the “Convertible Notes”) pursuant to which the Noteholder agreed, among other things, to grant to the Company a grace period (the “Grace
Period”) with respect to payment of the principal amount of Convertible Notes payable to the Noteholder on May 1, 2020 (the “Maturity Date”).  The
Convertible Notes were issued pursuant to an indenture dated May 21, 2013 (the “Indenture”) among the Company and Deutsche Bank Trust Company
Americas, as trustee (the “Trustee”).
 
The Noteholder Agreement further provides that the Company will settle the outstanding principal amount of the Convertible Notes owed to all holders
other than the Noteholder due on the Maturity Date and will pay all accrued and unpaid interest payable on the Maturity Date to all holders including the
Noteholder.  Interest on the outstanding principal amount of Convertible Notes held by the Noteholder will continue to accrue during the Grace Period at
the rate specified in the Indenture as applicable to Defaulted Amounts (as defined in the Indenture).
 
Pursuant to the terms of the Noteholder Agreement, the Noteholder shall forbear from taking certain enforcement actions against the Company with respect
to its failure to pay the principal amount of Convertible Notes owed to the Noteholder during the Grace Period. The Grace Period commences on the
Maturity Date and ends on the earliest of (i) June 1, 2020, (ii) the occurrence of any breach or failure by the Company to comply with the terms of the
Noteholder Agreement, (iii) the occurrence of any breaches or defaults pursuant to the Indenture other than as set forth in the Noteholder Agreement or
(iv) as may be agreed between the Noteholder and the Company.  The Noteholder Agreement shall terminate upon the expiration of the Grace Period.
 
The Noteholder Agreement contains certain covenants by the Company including that it will not (i) directly or indirectly solicit, initiate, negotiate,
consummate or encourage any proposals or offers from any person other than the Noteholder relating to any financial or other restructuring of the
Company or any Alternative Transaction (as defined in the Noteholder Agreement), (ii) offer, issue, award, sell or transfer any of its debt or equity
securities or (iii) rescind, cancel, modify, supplement or replace its Preferred Stock Rights Agreement, dated as of December 30, 2019.  The Noteholder
will be entitled to a fee set forth in the Noteholder Agreement upon the breach of any of the foregoing covenants. The Company also agreed not to take
certain actions related to bankruptcy proceedings or actions by creditors.
 
The foregoing summary of the Noteholder Agreement does not purport to be complete and is subject to and qualified in its entirety by, the full text of the
Noteholder Agreement, which is filed as Exhibit 10.1 hereto and incorporated by reference herein.
 
Item 2.04.      Triggering Events That Accelerate or Increase a Direct Financial Obligation or an Obligation under an Off-Balance Sheet

Arrangement.
 
The information provided under Item 1.01 of this Current Report on Form 8-K (this “Form 8-K”) with respect to the Noteholder Agreement is incorporated
by reference herein.
 
Item 7.01. Regulation FD Disclosure.
 
On May 1, 2020, the Company issued a press release titled “VIVUS Announces Agreement with IEH Biopharma LLC Granting the Company a 30-Day
Grace Period to Restructure its Corporate Debt.” A copy of the press release is attached hereto as Exhibit 99.1 and is incorporated by reference herein. The
information in this Item 7.01 and Exhibit 99.1 shall not be deemed “filed” for purposes of Section 18 of the Securities Exchange Act of 1934, as amended (the
“Exchange Act”), or otherwise subject to the liabilities of that Section, or incorporated by reference into any of the Company’s filings under the Securities Act
of 1933, as amended, or the Exchange Act, except as shall be expressly set forth by specific reference in any such filing.
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Item 8.01.      Other Events.
 

Private Securities Litigation Reform Act of 1995 — A Caution Concerning Forward-Looking Statements
 
This Form 8-K includes “forward-looking statements” within the meaning of the Private Securities Litigation Reform Act of 1995 and are subject to risks,
uncertainties and other factors. All statements, other than statements of historical facts, included in this filing that address activities, events or developments
that the Company expects, believes, targets or anticipates will or may occur in the future are forward-looking statements. The Company’s actual results
may differ materially from those anticipated in these forward-looking statements as a result of certain risks and uncertainties and other factors, which may
include the following:
 

·                                          As of December 31, 2019, we had a total of $241.7 million of outstanding debt, $181.4 million of which was due on May 1, 2020. We did not
and do not have sufficient financial resources or cash flows from our business to pay our substantial debt, including the full amounts that were
due on May 1, 2020 and thus are actively pursuing strategies to address this indebtedness, including transactions with our existing debtholders
that restructure or refinance our debt. We may need to seek relief under the U.S. Bankruptcy Code (the “Bankruptcy Code”) or otherwise
complete a restructuring transaction to address our upcoming debt maturity;

·                                          The Company has been managing its liquidity position and, while the Company continues to evaluate its alternatives, including to restructure
or refinance our debt, if the Company cannot reach agreements with its existing noteholders it likely will be necessary for it to commence
reorganization  proceedings under Chapter 11 of  Title 11 of the Bankruptcy Code (“Chapter 11”);

·                                          In the event the Company pursues an in-court restructuring and files for relief under Chapter 11, the Company will be subject to the risks and
uncertainties associated with Chapter 11 proceedings;

·                                          The Company may not be able to obtain sufficient stakeholder support for a financial restructuring of the Company;
·                                          The pursuit of the restructuring or refinancing of the Company’s capital structure has consumed, and will continue to consume, a substantial

portion of the time and attention of management, which may have an adverse effect on the Company’s business and results of operations;
·                                          The Company’s inability to effectuate a satisfactory debt restructuring or refinancing transaction could have a material adverse effect on the

Company;
·                                          Even if a restructuring or refinancing is consummated, the Company may not be able to achieve its stated goals and continue as a going

concern;
·                                          In the event that the Company commences proceedings under Chapter 11, trading in the Company common stock will be highly speculative

and pose substantial risks;
·                                          If the Company fails to maintain compliance with the continued listing standards of the Nasdaq Global Select Market (“Nasdaq”), it may

result in the delisting of the Company’s Common Stock from Nasdaq and could have other negative implications under our material
agreements with lenders and counterparties; and

·                                          Such other risk factors as set forth in the Company’s Annual Report on Form 10-K for the fiscal year ended December 31, 2020, filed with the
Securities and Exchange Commission (“SEC”) on March 3, 2020, as amended on April 29, 2020 and subsequent filings with the SEC.

 
These risks and uncertainties could cause actual results to differ materially from those referred to in these forward-looking statements. The reader is
cautioned not to rely on these forward-looking statements. VIVUS does not undertake an obligation to update or revise any forward-looking statements,
except as required by law.
 
Item 9.01. Financial Statements and Exhibits.
 
(d) Exhibits.
 
Exhibit No.

 
Description

10.1
 

Agreement Regarding Convertible Notes, dated as of April 29, 2020, by and among VIVUS, Inc., the Noteholder and the Trustee.
99.1

 

Press Release dated May 1, 2020.
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SIGNATURES

 
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned
hereunto duly authorized.
 
 

VIVUS, INC.
   
 

By: /s/ John L. Slebir
  

John L. Slebir
  

Senior Vice President, Business Development and General Counsel
 
Date: May 1, 2020
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Exhibit 10.1
 

AGREEMENT REGARDING CONVERTIBLE NOTES
 

This AGREEMENT (this “Agreement”), dated as of April 29, 2020 and effective as of the Effective Date (as defined herein), is by and between
VIVUS, INC., a Delaware corporation (the “Company”), and Icahn Enterprises Holdings L.P. (dba IEH Biopharma LLC), the holder of the Convertible
Notes (as defined below) signatory hereto (the “Holder”).  Reference is hereby made to the Indenture, dated as of May 21, 2013 (as amended and
supplemented, the “Indenture”), by and among the Company and Deutsche Bank Trust Company Americas, as trustee (the “Trustee”) for the holders of the
4.50% Convertible Senior Notes Due 2020 (“Convertible Notes”) issued pursuant to the Indenture.  Capitalized terms used but not defined herein shall
have the respective meanings given to such terms in the Indenture.
 

RECITALS
 

WHEREAS, pursuant to the terms of the Indenture, the Convertible Notes shall mature on May 1, 2020 (the “Maturity Date”);
 

WHEREAS, the Company and the Holder are in discussions regarding a potential financial restructuring of the Company, including a potential
prepackaged chapter 11 filing or the refinancing of the Convertible Notes held by the Holder;
 

WHEREAS, in furtherance of those discussions, the Company and the Holder agrees that the Holder shall receive payment of all accrued and
unpaid interest with respect to its Convertible Notes in the amount of $3,828,712.50 (three million, eight hundred and twenty-eight thousand, seven
hundred and twelve United States Dollars and fifty cents) (such payment, the “Interest Payment”) on the Maturity Date and that the applicable agreed upon
Grace Period (as defined herein) shall apply to the payment of the $170,165,000.00 (one hundred and seventy million, one hundred and sixty-five thousand
United States Dollars) principal amount of the Convertible Notes owed to the Holder on the Maturity Date (such payment, the “Principal Payment”) and
further shall forbear from exercising any and all remedies available to the Holder with respect to receipt of the Principal Payment on the Maturity Date
under the Indenture during the Grace Period on the terms and conditions set forth in this Agreement;
 

WHEREAS, on the Maturity Date, the Company intends to make all payments due in respect of the Convertible Notes to holders of such
Convertible Notes other than the Holder; and
 

NOW, THEREFORE, in consideration of the premises and the agreements, provisions and covenants contained herein, and subject to the terms
and conditions hereof, the Company and the Holder agree as follows:
 

1.             Incorporation by Reference. The foregoing recitals are true and correct, and incorporated in this Agreement at length.
 



 
2.             Grace Period, Forbearance and Related Provisions.

 
(a)           Due and Payable. The Maturity Date will occur on May 1, 2020. On the Termination Date (as defined herein), all of the Obligations (as

defined herein) shall be due and payable to the extent not previously paid.
 

(b)           Grace Period; Enforcement Actions.  The Holder hereby agrees that with respect to receipt of the Principal Payment a grace period (the
“Grace Period”) shall apply beginning on the Maturity Date (the “Effective Date”) and ending automatically, without notice or other action, at the earliest
to occur of (i) the time of the indefeasible payment in full in cash of all Obligations (as defined below) under the Convertible Notes pursuant to the terms of
the Indenture, (ii) 11:59 p.m. (New York time) on June 1, 2020, which date may be extended by mutual, signed agreement of the Company and the Holder
(which extension the Holder may choose not to agree to in its sole and absolute discretion), (iii) at the time of any breach or failure to fulfill or comply with
any obligations under Section 5 hereof, (iv) the occurrence of any breach, Default or Event of Default under the Indenture not caused by or related to the
failure to make the Principal Payment on the Maturity Date, or (v) as may otherwise be agreed by the Company and the Holder in a signed agreement (such
time being referred to herein as the “Termination Date”).  The Holder further forbears from taking, and hereby directs the Trustee to forbear from taking,
any of the “Enforcement Actions” on the Maturity Date and during the Grace Period.  “Enforcement Actions” shall mean any (1) commencement of
judicial enforcement proceedings against the Company with respect to the payment of any Obligations with respect to the Convertible Notes or the
Indenture on account of failure to make the Principal Payment on the Maturity Date, (2) declaration that any portion of the unpaid principal amount of
outstanding Convertible Notes or any other Obligation with respect to the Convertible Notes or the Indenture is immediately due and payable on account of
failure to make the Principal Payment on the Maturity Date, or (3) the exercise of any and all other remedies available to the Trustee or to the Holder under
the Indenture or otherwise with respect to the Convertible Notes held by the Holder on account of failure to make the Principal Payment on the Maturity
Date (but not any Obligations that may be owed to Deutsche Bank Trust Company Americas, as Trustee or in any other capacity it may have under the
Indenture).  Defaulted Amounts (which shall include the Principal Payment commencing on the Effective Date) shall accrue interest under the Indenture
until payment in full of all Obligations at the rate specified in Section 2.03(c) of the Indenture.  The Trustee shall not be obligated to issue a notice of
Default pursuant to Section 6.10 of Indenture as a result of the failure of the Company to pay any of the Obligations or any notice related to the occurrence
of the Termination Date.
 

(c)           Reservation of Rights; Acknowledgment.  The Holder expressly reserves the right to exercise, and to direct the Trustee to exercise, all
remedies under the Indenture immediately upon the expiration or termination of the Grace Period, including, without limitation, the Enforcement Actions,
in respect of any Event of Default then existing, or upon the occurrence and continuation of any Event of Default, whether during or after termination or
expiration of the Grace Period.  The Company agrees the Holder has such right to exercise and direct without notice or further action upon the expiration or
termination of the Grace Period.  Holder agrees the Trustee has no fiduciary duties to Holder under (but, other than as set forth in this Agreement retains the
duties to Holder that are specifically set forth in) the Indenture, the Convertible Notes or this Agreement and that the Trustee shall not be obligated to
exercise any rights or powers vested in it by the Indenture or take any action on behalf of Holder following an Event of Default under the Indenture without
Holder’s written direction and without indemnity and/or security
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satisfactory to Trustee as provided for in the Indenture. Nothing in this Agreement shall be deemed to constitute a waiver of any right, remedy, or cause of
action that the Trustee and any holder of Convertible Notes may now have or be able to enforce or may have or be able to enforce in the future under or in
connection with the Indenture, the Company, or otherwise.  From and after the Termination Date, the Holder and the Trustee shall be entitled to enforce the
Convertible Notes and Indenture according to the original terms thereof. The Company acknowledges and agrees that (a) it will not assert and hereby
forever waives any right to assert that the Holder is obligated in any way to continue after the Termination Date to forbear from enforcing any rights or
remedies (including directions to the Trustee), and (b) the Holder and the Trustee are not under any commitment of any kind with respect to reaching any
agreement as to any amendment of the Convertible Notes or Indenture, any transaction involving a financial or other restructuring of the Company, or
otherwise owe any obligation of any kind to Company with respect to the Convertible Notes or Indenture.
 

(d)           Prior Understandings.  This Agreement sets forth the entire understanding relating to the Grace Period and the forbearance from taking
Enforcement Actions, and supersedes all prior understandings and agreements, written or oral, with respect to such Grace Period or forbearance.
 

3.             Representations and Warranties by the Company.
 

The Company hereby represents and warrants to the Holder and the Trustee as of the date hereof as follows:
 

(a)           Existence.  The Company is a corporation existing under the laws of the State of Delaware, with the power under the Delaware General
Corporation Law and its certificate of incorporation and bylaws to execute, deliver and perform its obligations under this Agreement.
 

(b)           Execution and Delivery.  This Agreement has been validly executed and delivered by the Company.
 

(c)           Authorization; No Conflicts; No Consent.  The Company’s execution, delivery and performance of this Agreement (i) has been duly
authorized by all necessary action on the part of the Company, (ii) does not (A) contravene, breach or conflict with the Company’s constituent or
organizational documents or (B) violate any applicable requirement of law or any order, material contract concerning operations, or undertaking to which
the Company or any of its subsidiaries is a party or by which any of their properties is or may be bound, and (iii) does not and will not require either
consent or approval of any regulatory authority or governmental authority or agency having jurisdiction over the Company, or any other person or entity,
which has not already been obtained.
 

(d)           Enforceability.  This Agreement is the legal, valid and binding obligation of the Company and is enforceable against the Company in
accordance with its terms, except as enforceability may be limited by applicable bankruptcy, insolvency, reorganization, moratorium or similar laws
affecting the enforcement of creditors’ rights generally and by general equitable principles (whether enforcement is sought by proceedings in equity or at
law).
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4.             Representations and Warranties by the Holder.

 
The Holder hereby represents and warrants to the Company and the Trustee as of the date hereof as follows:

 
(a)           Execution and Delivery.  This Agreement has been validly executed and delivered by the Holder.

 
(b)           Ownership.  The Holder (i) is the owner of the aggregate principal amount of Convertible Notes under the Indenture set forth below its

name on the signature page hereto, and/or (ii) has, with respect to the beneficial owners of such Convertible Notes, (A) sole investment or voting discretion
with respect to such Convertible Notes, (B) full power and authority to vote on and consent to matters concerning such Convertible Notes, and (C) full
power and authority to bind or act, on the behalf of, such beneficial owners.
 

(c)           Authorization; No Conflicts; No Consent.  The Holder’s execution, delivery and performance of this Agreement (i) has been duly
authorized by all necessary action on the part of the Holder, (ii) does not (A) contravene, breach or conflict with the Holder’s constituent or organizational
documents or (B) violate any applicable requirement of law or any order, material contract concerning operations, or undertaking to which the Holder or
any of its subsidiaries is a party or by which any of their properties is or may be bound, and (iii) does not and will not require either consent or approval of
any regulatory authority or governmental authority or agency having jurisdiction over the Holder, or any other person or entity, which has not already been
obtained.
 

(d)           Enforceability.  This Agreement is the legal, valid and binding obligation of the Holder and is enforceable against the Holder in
accordance with its terms, except as enforceability may be limited by applicable bankruptcy, insolvency, reorganization, moratorium or similar laws
affecting the enforcement of creditors’ rights generally and by general equitable principles (whether enforcement is sought by proceedings in equity or at
law).
 

5.             Further Covenants by the Company.
 

(a)           On the Maturity Date, (i) the Company shall make all payments (including principal and interest) due in respect of the Convertible Notes
to holders of such Convertible Notes other than the Holder, (ii) the Company shall pay the Interest Payment to the Holder, (iii) the Holder shall constitute
the sole remaining holder of Convertible Notes under the Indenture, with such notes as held by the Holder or any of its affiliates in physical form, and
(iv) the Company shall pay the Trustee its fees and expenses (including its documented counsel’s fees and expenses) related to this Forbearance Agreement.
 

(b)           From the date of this Agreement until the Termination Date, the Company, its affiliate entities, its subsidiary entities, and/or its agents
shall not (i) directly or indirectly, solicit, initiate, negotiate, consummate or encourage any proposals or offers from any other person or entity relating to a
transaction involving a financial or other restructuring of the Company or any of its subsidiaries, or any Alternative Transaction, and the Holder shall have
the exclusive right to consummate, negotiate and execute definitive terms of any such financial or other
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restructuring, or Alternative Transaction (as defined below), (ii) offer, issue, award, sell or transfer any of its debt or equity securities, or rights or interests
therein (including, but not limited to, convertible debt, contingent or phantom rights, options, warrants, incentive units, profits interests, or other interests)
in any public or private offering, sale, or otherwise, or (iii) rescind, cancel, modify, supplement, or replace its Preferred Stock Rights Agreement dated as of
December 30, 2019, or execute or implement any agreement, plan or document with terms or intent similar thereto. In the event of any breach of any of
clauses (i), (ii) or (iii) of this paragraph after the date hereof and prior to the expiration of the Grace Period, the Company shall promptly remit to the
Holder $5,000,000.00 (five million United States Dollars) in cash and if not paid such amount shall be added to the principal amount of the Convertible
Notes and the Obligations then outstanding at the Holder’s option.
 

(c) The Company or any of its subsidiary or affiliate entities shall not (i) commence a case or other proceeding seeking liquidation,
reorganization or other relief with respect to the Company or any of its subsidiary or affiliate entities or any of their debts under any bankruptcy, insolvency
or other similar law now or hereafter in effect or seeking the appointment of a trustee, receiver, liquidator, custodian or other similar official of the
Company or any of its subsidiary or affiliate entities or any substantial part of any of their property, (ii) consent to any such relief or to the appointment of
or taking possession by any such official in an involuntary case or other proceeding commenced against it, (iii) make a general assignment for the benefit of
creditors, (iv) fail generally to pay its debts as they become due (other than ordinary course disputes on payables), or (v) fail to obtain an order from a court
of competent jurisdiction enjoining for a period of time that extends beyond the Grace Period any enforcement or collection actions of a secured creditor
within 10 days of the commencement thereof.
 

“Alternative Transaction” means any (A) direct or indirect issuance, acquisition, purchase, sale, or transfer of any debt or equity
securities or right or interest therein, (B) recapitalization, financing, refinancing, restructuring, bankruptcy, merger, consolidation, sale of all or any portion
of assets outside the ordinary course of business, liquidation, dissolution, or similar action or transaction, or (C) other action, transaction or agreement
which would reasonably be expected to materially interfere with, delay, or prevent a potential financial restructuring with the consent of the Holder, as to
each, applicable to or involving any of the Company or any of its subsidiary or affiliate entities individually or in the aggregate.  Postpetition financing for
a case under chapter 11 of title 11 of the United States Code shall not constitute an “Alternative Transaction” in the event that, during the Grace Period,
good faith negotiations have occurred with any secured creditor for the use of cash collateral to minimize or eliminate the need for any postpetition
financing, any postpetition financing does not refinance or pay (in full or in part) pre-existing indebtedness, and the Holder has refused to provide
postpetition financing on reasonable and market terms for debtor-in-possession financing.
 

6.             Ratification.  The Company hereby (i) ratifies and reaffirms all of its payment and performance obligations, contingent or otherwise,
under the Indenture and the Convertible Notes (the “Obligations”), (ii) agrees and acknowledges that the Obligations with respect to the Convertible Notes
and the Indenture constitute legal, valid and binding obligations of the Company, except as enforceability may be limited by applicable bankruptcy,
insolvency, reorganization, moratorium or similar laws affecting the enforcement of creditors’ rights generally and by general equitable principles (whether
enforcement is sought by proceedings in

 
5



 
equity or at law), and that (x) no offsets, recoupments, defenses or counterclaims of any nature whatsoever to the Obligations with respect to the
Convertible Notes or the Indenture or any other causes of action with respect to the Obligations with respect to the Convertible Notes or the Indenture exist
and (y) no portion of the Obligations with respect to the Convertible Notes or the Indenture is subject to avoidance, disallowance, recharacterization,
reduction, offset, recoupment or subordination, (iii) agrees that such ratification and reaffirmation is not a condition to the continued effectiveness of the
Indenture, and (iv) agrees that neither such ratification and reaffirmation, nor any noteholder’s solicitation of such ratification and reaffirmation, constitutes
a course of dealing giving rise to any obligation or condition requiring a similar or any other ratification or reaffirmation with respect to any subsequent
modifications, consent or waiver with respect to the Indenture or the Convertible Notes.  The Company acknowledges and agrees that the Convertible
Notes and the Indenture shall continue in full force and effect and that all of its obligations thereunder are valid and enforceable, except as enforceability
may be limited by applicable bankruptcy, insolvency, reorganization, moratorium or similar laws affecting the enforcement of creditors’ rights generally
and by general equitable principles (whether enforcement is sought by proceedings in equity or at law), and shall not be impaired or limited by the
execution or effectiveness of this Agreement.
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7.             General Release.  In consideration of, among other things, the forbearance provided for herein, the Company, on behalf of itself, its

affiliate and subsidiary entities, and/or any of their agents, forever waives, releases, and discharges any and all claims (including, without limitation, cross-
claims, counterclaims, rights of setoff and recoupment), causes of action, demands, suits, costs, expenses, and damages that it now has or hereafter may
have, of whatsoever nature and kind, whether known or unknown, whether now existing or hereafter arising, whether arising at law or in equity, that arise
under or relate to any of the Convertible Notes, the Indenture, this Agreement, or Company’s rights or obligations under any of the foregoing (collectively,
“Claims”), against the Holder or any of its current or former affiliates as of the Maturity Date, the Trustee, any of their subsidiary and affiliate entities, and
any of their successors, assigns, officers, directors, employees, agents, attorneys, and other representatives, based in whole or in part on facts, whether or
not known, existing on, or prior to the date of this Agreement.  The Holder may enforce the release of any of its current or former affiliates as of the
Maturity Date.  The provisions of this Section 7 shall survive the termination of the Convertible Notes and Indenture and payment in full of the
Obligations.
 

8.             Relating to the Indenture and the Trustee. The Company and the Holder hereby agree, and the Trustee by its acknowledgement hereof
acknowledges, that (i) the Indenture shall remain in full force and effect on and after the Maturity Date until payment in full on the Convertible Notes and
all other obligations thereunder have been satisfied and discharged in accordance with Section 3.01 of the Indenture, and (ii) upon and following the
execution of this Agreement and until the Indenture has been satisfied and discharged in accordance with Section 3.01 of the Indenture, Deutsche Bank
Trust Company Americas shall continue to act as Trustee and each of its other capacities under the Indenture and shall be entitled to all of its rights,
privileges, protections, indemnities and immunities provided for therein, including the Trustee’s rights under Section 6.05 of the Indenture with respect to
monies as a result of any action pursuant to Article 6 of the Indenture or an Enforcement Action hereunder.
 

9.             Miscellaneous.
 

(a)           Effect.  This Agreement is limited to the specific and express purpose for which it is granted as between the Company and the Holder
and shall not be construed as a consent, waiver, amendment or other modification with respect to any term, condition or other provision of the Indenture or
otherwise adversely affect the right of any holder of the Convertible Notes that is not a Holder.
 

(b)           Severability.  Any provision of this Agreement held by a court of competent jurisdiction to be invalid or unenforceable shall not impair
or invalidate the remainder of this Agreement and the effect thereof shall be confined to the provision so held to be invalid or unenforceable.
 

(c)           Counterparts.  This Agreement may be executed in one or more counterparts, each of which shall constitute an original, but all of which
taken together shall be one and the same instrument.  This Agreement may also be executed by facsimile and each facsimile signature hereto shall be
deemed for all purposes to be an original signatory page.
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(d)           APPLICABLE LAW.  THE INTERNAL LAW OF THE STATE OF NEW YORK SHALL GOVERN AND BE USED TO CONSTRUE

THIS AGREEMENT WITHOUT GIVING EFFECT TO APPLICABLE PRINCIPLES OF CONFLICTS OF LAW TO THE EXTENT THAT THE
APPLICATION OF THE LAWS OF ANOTHER JURISDICTION WOULD BE REQUIRED THEREBY.
 

(e)           Consent to Jurisdiction and Venue.  The Company agrees that if it commences a case under chapter 11 of title 11 of the United States
Code, that venue is proper in the United States Bankruptcy Court for the District of Delaware, and that the Company shall file such case with the United
States Bankruptcy Court for the District of Delaware.
 

(f)            Amendment.  No amendment, modification, rescission, waiver, or release of any provision of this Agreement shall be effective unless
the same shall be in writing and signed by the Company and the Holder (as well as the Trustee solely to the extent its rights are impaired).
 

(g)           Section Titles.  The section titles contained in this Agreement are and shall be without substance, meaning or content of any kind
whatsoever and are not a part of the agreement.
 

(h)           Reaffirmation.  Subject to the Grace Period and forbearance provided for in this Agreement, the Company hereby reaffirms each and every
covenant, condition, obligation, and provision set forth in the Indenture and Convertible Notes.
 

(i)            Integration; Waivers.  This Agreement, the Indenture, the Convertible Notes and the other written agreements, instruments, and documents
entered into in connection therewith set forth in full the terms of agreement with respect to the subject matter thereof and are intended as the full, complete and
exclusive contract governing the relationship with respect thereto, superseding all other discussions, promises, representations, warranties, agreements, and
understandings with respect thereto.
 

(j)            Third Party Beneficiary.  The Trustee is an express third party beneficiary of the provisions of this Agreement.
 

* * * *
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IN WITNESS WHEREOF, the signatories hereto have caused this Agreement to be executed by their respective duly authorized

representatives as of the date first written above.
 
 
 

THE COMPANY:
  
 

VIVUS, INC.
  
  
 

By: /s/ John Amos
  

Name: John Amos
  

Title: Chief Executive Officer
 

[Signatures Continue on Following Pages]
 



 
 

THE HOLDER:
  
 

ICAHN ENTERPRISES HOLDINGS L.P. (DBA IEH BIOPHARMA
LLC)

  
  
 

By: /s/ Keith Cozza
  

Name: Keith Cozza
  

Title: Authorized Signatory
 
Principal Amount of 4.50% Senior Convertible Notes: $170,165,000.00 (one hundred and seventy million, one hundred and sixty-five

thousand United States Dollars)
 



 
 

ACKNOWLEDGED:
   
 

DEUTSCHE BANK TRUST COMPANY AMERICAS, as Trustee
   
   
 

By: /s/ Irina Golovashchuk
  

Name: Irina Golovashchuk
  

Title: Vice President
   
 

By: /s/ Jeffrey Schoenfeld
  

Name: Jeffrey Schoenfeld
  

Title: Vice President
 

 



Exhibit 99.1
 

 
VIVUS Announces Agreement with IEH Biopharma LLC Granting the Company a 30-Day Grace Period to Restructure its Corporate Debt

 
CAMPBELL, CA., May 1, 2020 — VIVUS, Inc. (Nasdaq: VVUS; the “Company”), a biopharmaceutical company, today announced an agreement
regarding its corporate debt with IEH Biopharma LLC, which holds a principal amount of  approximately $170.1 million of the Company’s Convertible
Senior Notes with a maturity date of May 1, 2020. The Company does not currently have the ability to pay the principal amount of the Convertible Senior
Notes held by IEH Biopharma.  Under the terms of the agreement, the Company will pay IEH Biopharma $3.8 million in accrued and unpaid interest on the
Convertible Senior Notes and IEH Biopharma will grant the Company a 30-day grace period (if not terminated sooner pursuant to the terms of the
agreement), beginning today, for payment of the principal amount of the Convertible Senior Notes during which the two parties will work exclusively to
attempt to restructure the outstanding principal amount of the Convertible Senior Notes. As part of the agreement, VIVUS will settle or otherwise satisfy
the remaining $11.3 million in principal and $253,373 in accrued and unpaid interest held by other holders.
 
About VIVUS
 
VIVUS is a biopharmaceutical company committed to the development and commercialization of innovative therapies that focus on advancing treatments
for patients with serious unmet medical needs. For more information about VIVUS, please visit www.vivus.com.
 
Forward-Looking Statements
 
Certain statements in this press release are forward-looking within the meaning of the Private Securities Litigation Reform Act of 1995 and are subject to
risks, uncertainties and other factors, including risks and uncertainties related to our ability to execute on our business strategy to enhance long-term
stockholder value; risks and uncertainties related to our ability to address our outstanding balance of the convertible notes due in May 2020, including our
ability during the agreed upon 30-day grace period to reach agreement with IEH Biopharma LLC to restructure the outstanding principal amount of the
convertible notes and any resulting need of the Company to seek relief under the U.S. Bankruptcy Code; risk and uncertainties related to the timing,
strategy, structure and implementation of any restructuring transaction with IEH Biopharma LLC; risks and uncertainties related to the effect of the recent
coronavirus (COVID-19) outbreak on our business and the businesses of our partners; risks and uncertainties related to the effectiveness of the VIVUS
Health Platform, including its adoption by healthcare providers and its ability to improve patient outcomes and, if applicable, access to Qsymia® and
PANCREAZE®; risks and uncertainties related to the timing, strategy, tactics and success of the marketing and sales of PANCREAZE, including our ability
to improve patient access to PANCREAZE; risks and uncertainties related to our, or our current or potential partner’s, ability to successfully commercialize
Qsymia, including our ability to improve patient and physician access to Qsymia; risks and uncertainties related to our ability to sell through the Qsymia
retail pharmacy network and the Qsymia Advantage Program; risks and uncertainties related to the timing of initiation and completion of the post-
approval clinical studies required as part of the approval of Qsymia by the U.S. Food and Drug Administration (“FDA”), including the Phase 4 post-
marketing study of Qsymia in obese adolescents; risks and uncertainties related to the response from FDA to any data and/or information relating to post-
approval clinical studies required for Qsymia; risks and uncertainties related to the impact of any possible future requirement to provide further analysis of
previously submitted clinical trial data; risks and uncertainties related to the design and outcome of any clinical study required by FDA to expand the
Qsymia label; risks and uncertainties related to our ability to work with FDA to significantly reduce or remove the requirements of the clinical post-
approval cardiovascular outcomes trial; risks and uncertainties related to the failure to obtain FDA or foreign authority clearances or approvals and
noncompliance with FDA or foreign authority regulations; risks and uncertainties related to our ability to demonstrate through clinical testing the quality,
safety, and efficacy of our current or future investigational drug candidates or approved products; and risks and uncertainties related to the market and
other conditions. These risks and uncertainties could cause actual results to differ materially from those referred to in these forward-looking statements.
The reader is cautioned not to rely on these forward-looking statements. Investors should read the risk factors set forth in VIVUS’ Form 10-K for the year
ended December 31, 2019 as filed on March 3, 2020, and as amended by the Form 10-K/A filed on April 29, 2020, and periodic reports filed with the
Securities and Exchange Commission, including the Form 8-K filed on May 1, 2020. VIVUS does not undertake an obligation to update or revise any
forward-looking statements, except as required by law.
 
VIVUS, Inc. Investor Relations: Lazar FINN Partners
Mark Oki David Carey
Chief Financial Officer Senior Partner
oki@vivus.com david.carey@finnpartners.com
650-934-5200 212-867-1768
 


