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1 NAME OF REPORTING PERSON

First Manhattan Co.

2 CHECK THE APPROPRIATE BOX IF A MEMBER 
OF A GROUP

(a) ☒
(b) ☐

3 SEC USE ONLY

4 SOURCE OF FUNDS
AF

5 CHECK BOX IF DISCLOSURE OF LEGAL PROCEEDING IS
REQUIRED PURSUANT TO ITEMS 2(d) or 2(e)

☐

6 CITIZENSHIP OR PLACE OF ORGANIZATION
New York

NUMBER OF
SHARES

BENEFICIALLY
OWNED BY

EACH
REPORTING

PERSON WITH:

7 SOLE VOTING POWER
5,332,079 shares of Common Stock

8 SHARED VOTING POWER
3,849,695 shares of Common Stock

9 SOLE DISPOSITIVE POWER
5,332,079 shares of Common Stock

10 SHARED DISPOSITIVE POWER
3,849,695 shares of Common Stock

11 AGGREGATE AMOUNT BENEFICIALLY OWNED BY EACH PERSON
9,181,774 shares of Common Stock

12 CHECK IF THE AGGREGATE AMOUNT IN ROW (11) EXCLUDES
CERTAIN SHARES

☐

13 PERCENT OF CLASS REPRESENTED BY AMOUNT IN ROW (11)
9.1%

14 TYPE OF REPORTING PERSON
BD; IA; PN

     
 

 



CUSIP No. 928551100 SCHEDULE 13D/A Page 3 of 11

 
1 NAME OF REPORTING PERSON

First BioMed Management Associates, LLC

2 CHECK THE APPROPRIATE BOX IF A MEMBER OF A GROUP (a) ☒
(b) ☐

3 SEC USE ONLY

4 SOURCE OF FUNDS
AF

5 CHECK BOX IF DISCLOSURE OF LEGAL PROCEEDING IS
REQUIRED PURSUANT TO ITEMS 2(d) or 2(e)

☐

6 CITIZENSHIP OR PLACE OF ORGANIZATION
New York

NUMBER OF
SHARES

BENEFICIALLY
OWNED BY

EACH
REPORTING

PERSON WITH:

7 SOLE VOTING POWER
0

8 SHARED VOTING POWER
2,706,800 shares of Common Stock

9 SOLE DISPOSITIVE POWER
0

10 SHARED DISPOSITIVE POWER
2,706,800 shares of Common Stock

11 AGGREGATE AMOUNT BENEFICIALLY OWNED BY EACH PERSON
2,706,800 shares of Common Stock

12 CHECK IF THE AGGREGATE AMOUNT IN ROW (11) EXCLUDES
CERTAIN SHARES

☐

13 PERCENT OF CLASS REPRESENTED BY AMOUNT IN ROW (11)
2.7%

14 TYPE OF REPORTING PERSON
IA
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1 NAME OF REPORTING PERSON

Herman Rosenman

2 CHECK THE APPROPRIATE BOX IF A MEMBER OF A GROUP (a) ☒
(b) ☐

3 SEC USE ONLY

4 SOURCE OF FUNDS
PF

5 CHECK BOX IF DISCLOSURE OF LEGAL PROCEEDING IS
REQUIRED PURSUANT TO ITEMS 2(d) or 2(e)

☐

6 CITIZENSHIP OR PLACE OF ORGANIZATION
United States

NUMBER OF
SHARES

BENEFICIALLY
OWNED BY

EACH
REPORTING

PERSON WITH:

7 SOLE VOTING POWER
5,000 shares of Common Stock

8 SHARED VOTING POWER
0

9 SOLE DISPOSITIVE POWER
5,000 shares of Common Stock

10 SHARED DISPOSITIVE POWER
0

11 AGGREGATE AMOUNT BENEFICIALLY OWNED BY EACH PERSON
5,000 shares of Common Stock

12 CHECK IF THE AGGREGATE AMOUNT IN ROW (11) EXCLUDES
CERTAIN SHARES

☐

13 PERCENT OF CLASS REPRESENTED BY AMOUNT IN ROW (11)
0.0%

14 TYPE OF REPORTING PERSON
IN
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This Amendment No. 2 ("Amendment No. 2") amends and supplements the statement on Schedule 13D filed with the Securities and Exchange
Commission (the "SEC") on January 18, 2013 (the "Original Schedule 13D") and Amendment No. 1 to the Original Schedule 13D, filed with
the SEC on March 8, 2013 ("Amendment No. 1" and together with the Original Schedule 13D and this Amendment No. 2, the "Schedule 13D")
with respect to the shares of common stock, $0.001 par value (the "Common Stock"), of VIVUS, Inc., a Delaware corporation (the "Issuer").
Capitalized terms used herein and not otherwise defined in this Amendment No. 2 have the meanings set forth in the Schedule 13D. This
Amendment No. 2 amends Items 2, 3, 4, 5, 6 and 7 as set forth below.

Item 2. IDENTITY AND BACKGROUND
 
Item 2 of the Schedule 13D is hereby amended and restated in its entirety as follows:

This statement is being filed by First Manhattan Co., a New York limited partnership (“FMC”), First BioMed Management Associates,
LLC ("FBMA"), a Delaware limited liability company, and Herman Rosenman, a United States citizen ("Mr. Rosenman" and together with
FMC and FBMA, the “Reporting Persons”). The business address of FMC and FBMA is 399 Park Avenue, New York, New York 10022. FMC
is registered as a broker-dealer under the Securities Exchange Act of 1934 and as an investment adviser under the Investment Advisers Act of
1940, and its principal business is investment management. The sole general partner of FMC is First Manhattan LLC (“FMLLC”), a New York
limited liability company, whose business address is 399 Park Avenue, New York, New York 10022. FBMA is registered as an investment
adviser under the Investment Advisers Act of 1940, and its principal business is investment management. The sole managing members of
FBMA are FMC and Samuel F. Colin (“Dr. Colin”). Dr. Colin is a Senior Managing Director and a limited partner of FMC and a managing
member of FMLLC, and his principal business is acting as portfolio manager for the pooled investment vehicles listed in Item 5. His business
address is 399 Park Avenue, New York, New York 10022. The principal business of Mr. Rosenman following his retirement in October 2012
has been to serve on the board of directors of various companies and his principal business address is 8420 Santaluz Village Green E. #100, San
Diego, CA 92127. During the five years preceding the filing of this Statement, none of the Reporting Persons, FMLLC or Dr. Colin has been
convicted in a criminal proceeding (excluding traffic violations and similar misdemeanors) or a party to a civil proceeding of a judicial or
administrative body of competent jurisdiction as a result of which it or any such person was or is subject to a judgment, decree or final order
enjoining future violations of, or prohibiting or mandating activities subject to, United States federal or state securities laws or finding any
violation with respect to such laws.

Item 3. SOURCE AND AMOUNT OF FUNDS OR OTHER CONSIDERATION
 
Item 3 of the Schedule 13D is hereby amended and restated in its entirety as follows:

The shares of Common Stock referred to in Item 5 as beneficially owned by First Manhattan were purchased by the entities listed therein
for an aggregate consideration equal to $98,255,784. The source of the funds used to acquire the Common Stock reported herein as beneficially
owned by First Manhattan is the working capital of the pooled investment vehicles managed by FMC or FBMA and the available funds in the
Accounts (as defined in Item 5). An aggregate of 58,800 of such shares held by certain of the Accounts are held in commingled margin
accounts, which may extend margin credit to such Accounts from time to time, subject to applicable federal margin regulations, stock exchange
rules and credit policies. In such instances, the positions held in the margin accounts are pledged as collateral security for the repayment of
debit balances in the accounts. The margin accounts bear interest at a rate based upon the broker’s call rate from time to time in effect. Because
other securities are held in the margin accounts, it is not possible to determine the amounts, if any, of margin used to purchase such shares of
Common Stock held by certain of the Accounts as reported herein.

 Approximately $53,054 in the aggregate was used to purchase the Common Stock reported herein as beneficially owned by Mr. Rosenman.
The source of the funds used to acquire the Common Stock reported herein as beneficially owned by Mr. Rosenman is the personal funds of Mr.
Rosenman and none of the funds used to purchase such Common Stock were provided through borrowings of any nature.
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Item 4. PURPOSE OF TRANSACTION
 
Item 4 of the Schedule 13D is hereby amended and supplemented by the addition of the following:

On April 9, 2013, outside legal counsel to FMC sent a letter to the Issuer's counsel in response to a request from the Issuer's counsel
that the Nominating and Governance Committee of the board of directors of the Issuer (the "Board") be given the opportunity to interview each
of the individuals nominated by FMC (the "Nominees") for election to the Board at the Issuer's 2013 annual meeting of stockholders (the
"Annual Meeting") and that the Nominees complete questionnaires provided by the Issuer. The letter expressed FMC's willingness to allow the
Nominating and Governance Committee to interview the Nominees and concern that such a request could be used as a tactic to delay the
Annual Meeting. Due to such concerns, FMC requested that the Issuer confirm and publicly announce the date of the Annual Meeting, to be no
later than June 30, 2013, and to confirm that the date of the Annual Meeting will not be delayed without the mutual written agreement of FMC
and the Issuer. A copy of the letter in response to the Issuer's request to interview the Nominees is attached as Exhibit 4 to the Schedule 13D
and is incorporated by reference herein.

On April 10, 2013, FMC issued a press release noting the benefit of the expected modification of the Risk Evaluation and Mitigation
Strategy for Qsymia but reiterating its belief that a new commercial strategy is required for Qsymia. In addition, the press release reiterated
FMC's intention to nominate the six Nominees for election to the Board at the Annual Meeting. A copy of the press release is attached as
Exhibit 5 to the Schedule 13D and is incorporated by reference herein.
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Item 5. INTEREST IN SECURITIES OF THE ISSUER
 
Paragraphs (a), (b) and (c) of Item 5 of the Schedule 13D are hereby amended and restated in their entirety as follows:

(a) The aggregate number and percentage of shares of Common Stock to which this Schedule 13D relates is 9,186,774 shares of
Common Stock, constituting approximately 9.1% of the Issuer's currently outstanding Common Stock. Share ownership is reported as of the
close of business on April 10, 2013. The aggregate number and percentage of shares of Common Stock reported herein are based upon the
100,660,029 shares of Common Stock outstanding as of February 19, 2013, as reported in the Issuer's Annual Report on Form 10-K for the
fiscal year ended December 31, 2012, filed with the SEC on February 26, 2013.

FMC may be deemed to beneficially own an aggregate of 9,181,774 shares of Common Stock, or approximately 9.1% of the
outstanding Common Stock, which shares include (i) 3,353,275 shares of Common Stock, or approximately 3.3% of the outstanding Common
Stock, directly held by First Health, L.P., First Health Limited and First Health Associates, L.P., pooled investment vehicles for which FMC
acts as the investment advisor; (ii) 2,706,800 shares of Common Stock, or approximately 2.7% of the outstanding Common Stock, directly held
by First BioMed, L.P. and First BioMed Portfolio, L.P., pooled investment vehicles for which FBMA acts as the investment advisor; and (iii)
3,121,699 shares of Common Stock, or approximately 3.1% of the outstanding Common Stock, held by (x) certain investment advisory
accounts for which FMC acts as the investment advisor (the "Investment Accounts"), (y) discretionary brokerage accounts for which certain
portfolio managers of FMC have discretionary authority (the "Brokerage Accounts"), and (z) accounts held and managed by partners and
employees of FMC, including 500,000 shares of Common Stock held in Dr. Colin's personal account and 42,000 shares of Common Stock held
by trusts established for the benefit of Dr. Colin's family members (the "Employee Accounts" and together with the Investment Accounts and
Brokerage Accounts, the "Accounts").

FBMA may be deemed to beneficially own an aggregate of 2,706,800 shares of Common Stock, or approximately 2.7% of the
outstanding Common Stock, which shares are directly held by First BioMed, L.P. and First BioMed Portfolio, L.P., pooled investment vehicles
for which FBMA acts as the investment advisor.

Mr. Rosenman may be deemed to beneficially own an aggregate of 5,000 shares of Common Stock, or approximately 0.0% of the
outstanding Common Stock. Such shares of Common Stock are held in an Individual Retirement Account for the benefit of Mr. Rosenman.

For purposes of the Schedule 13D, the term "First Manhattan" refers to FMC, First Health, L.P., First Health Limited, First Health
Associates, L.P., FBMA, First BioMed, L.P., First BioMed Portfolio, L.P. and the Accounts, collectively.
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(b) FMC has sole voting power and sole dispositive power over the shares held for the accounts of First Health, L.P, First Health

Limited, First Health Associates, L.P. and the Investment Accounts (although the parties to such Investment Accounts have the right to direct
the voting and disposition of the shares in such Investment Accounts or terminate such Investment Accounts), by virtue of FMC’s role as
investment adviser to such entities and accounts, and accordingly FMC may be deemed to be a beneficial owner of such shares. FMC has
shared voting power and shared dispositive power over the shares held for the accounts of First BioMed, L.P. and First BioMed Portfolio, L.P.
by virtue of FMC's role as co-managing member of FBMA, the investment advisor to such entities, and accordingly FMC may be deemed to be
a beneficial owner of such shares. In addition, FMC has, or may be deemed to have, shared voting power and shared dispositive power over the
shares held for the Brokerage Accounts and Employee Accounts, by virtue of the discretionary authority provided to its portfolio managers and
partners and employees, respectively, with respect to such accounts, and accordingly FMC, together with its portfolio managers and partners,
may be deemed to be beneficial owners of such shares. FBMA has shared voting power and shared dispositive power over the shares held for
the accounts of First BioMed, L.P. and First BioMed Portfolio, L.P. by virtue of FBMA's role as the investment adviser to such entities, and
accordingly FBMA may be deemed to be a beneficial owner of such shares. Mr. Rosenman has sole voting power and sole dispositive power
over the shares held in the Individual Retirement Account.

(c) Schedule A hereto (which is incorporated by reference in this Item6 as if restated in full herein) sets forth all transactions with
respect to the shares of Common Stock effected since the filing of Amendment No. 1 by First Manhattan or during the last sixty days by Mr.
Rosenman.

 
Item 6. CONTRACTS, ARRANGEMENTS, UNDERSTANDINGS OR RELATIONSHIPS WITH RESPECT TO

SECURITIES OF THE ISSUER
 

Item 6 of the Schedule 13D is hereby amended and supplemented by the addition of the following:
 
 The Reporting Persons are parties to an agreement with respect to the joint filing of the Schedule 13D and any amendments

thereto.  A copy of such agreement is attached as Exhibit 6 to the Schedule 13D and is incorporated by reference herein.
  
 Other than the joint filing agreement described above, there are no contracts, arrangements, understandings or relationships

among the Reporting Persons or between the Reporting Persons and any other person with respect to securities of the Issuer.
  
Item 7. MATERIAL TO BE FILED AS EXHIBITS
 
Item 7 of the Schedule 13D is hereby amended and supplemented by the addition of the following:
 
Exhibit Description

4 Letter to Mr. Gilligan, dated April 9, 2013
5 Press Release, dated April 10, 2013
6 Joint Filing Agreement, dated April 11, 2013  
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SIGNATURES

After reasonable inquiry and to the best of its knowledge and belief, each of the undersigned certifies that the information set forth in
this statement is true, complete and correct.

Date: April 11, 2013
 
 FIRST MANHATTAN CO.

By FIRST MANHATTAN LLC, General Partner
  
  
 By:  /s/ Neal K. Stearns
 Name: Neal K. Stearns
 Title:   Managing Member
  
  
  
  
 FIRST BIOMED MANAGEMENT ASSOCIATES, LLC

By FIRST MANHATTAN CO., Co-Managing Member
By FIRST MANHATTAN LLC, General Partner
 
 

 By: /s/ Neal K. Stearns
 Name: Neal K. Stearns

Title: Managing Member
   
   
   
  
 By: /s/ Herman Rosenman
 Herman Rosenman
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Schedule A
The following table sets forth all transactions with respect to the shares effected since the filing of Amendment No. 1 or during the last sixty
days, as applicable, by any of the Reporting Persons.  Except as otherwise noted, all such transactions in the table were effected in the open
market, and the table includes commissions paid in per share prices.

First Manhattan

Date of Transaction Shares Purchased (Sold) Price per Share ($)
03/14/2013 3,000 11.395
03/18/2013 (500) 10.972
03/18/2013 (200) 10.972
03/18/2013 (700) 10.972
03/20/2013 50,000 10.772
03/21/2013 2,400 10.840
03/21/2013 400 11.174
03/22/2013 800 11.042
03/22/2013 300 11.052
03/22/2013 300 11.052
03/22/2013 300 11.052
03/22/2013 500 11.092
03/22/2013 1,000 11.023
03/26/2013 400 10.633
03/27/2013 1,800 10.624
03/27/2013 4,700 10.615
03/27/2013 1,500 10.627
03/27/2013 12,400 10.612
03/27/2013 3,900 10.616
03/27/2013 5,000 10.615
03/27/2013 3,800 10.616
03/27/2013 3,200 10.618
03/27/2013 3,300 10.617
03/27/2013 1,600 10.626
03/27/2013 2,900 10.619
03/27/2013 7,000 10.613
03/27/2013 7,000 10.613
03/27/2013 7,900 10.613
03/27/2013 600 10.652
03/27/2013 1,900 10.623
03/27/2013 2,000 10.622
03/27/2013 1,300 10.629
03/27/2013 1,000 10.635
03/27/2013 1,900 10.623
03/27/2013 3,600 10.617
03/27/2013 900 10.638
03/27/2013 4,700 10.615
03/27/2013 1,000 10.635
03/27/2013 5,900 10.614
03/27/2013 6,400 10.614
03/27/2013 9,200 10.613
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03/27/2013 1,000 10.635
03/27/2013 4,100 10.616
03/27/2013 1,800 10.624
03/27/2013 900 10.638
03/27/2013 1,800 10.624
03/27/2013 1,000 10.635
03/27/2013 9,700 10.612
03/27/2013 8,700 10.613
03/27/2013 2,200 10.621
03/27/2013 2,300 10.621
03/27/2013 1,900 10.623
03/27/2013 7,000 10.613
03/27/2013 2,700 10.619
03/27/2013 3,700 10.617
04/02/2013 12,500 10.805
04/02/2013 88,382 10.736
04/02/2013 12,500 10.808
04/03/2013 11,618 10.699

   
 

Herman Rosenman
 

Date of Transaction Shares Purchased (Sold) Price per Share ($)
02/12/2013 250 13.58
02/21/2013 250 12.90
03/22/2013 (500) 10.97
03/25/2013 700 10.96
03/27/2013 2,200 10.58
03/27/2013 2,100 10.53

 



EXHIBIT 4
 

David E. Rosewater
212.756.2208

Writer's E-mail Address
David.Rosewater@srz.com

 
 

 
April 9, 2013

 
 
Via Electronic Mail and FedEx
 
Hogan Lovells US LLP
Columbia Square
555 Thirteenth Street, NW
Washington, D.C. 20004
Att:     Joseph E. Gilligan
 
 

Re:     Nomination of Directors to the Board of VIVUS, Inc.
 
 
Dear Mr. Gilligan:
 

I am writing in response to your letter dated April 2, 2013 (the "April 2 Letter") with respect to the request by the Nominating and
Governance Committee (the "Committee") of the board of directors (the "Board") of VIVUS, Inc. (the "Company") that it be given the
opportunity to interview each of the six candidates (the "Nominees") nominated by an affiliate of our client, First Manhattan Co. ("FMC"), for
election to the Board at the Company's 2013 annual meeting of stockholders (the "Annual Meeting"). FMC is pleased that the Committee
desires to interview the Nominees, as they are convinced that the VIVUS stockholders will find them to be highly qualified and accomplished
individuals of the highest caliber with the skills and experience necessary to lead the Company in this critical time.

 
FMC is willing to make the Nominees available for interview by the Committee, and the Nominees are likewise willing to undertake

the interviews and provide the Committee with completed copies of the Company's director nominee questionnaire, in each case, as requested
in the April 2 Letter. However, prior to complying with such requests, FMC wants to be certain that such interviews and questionnaires would
be part of a serious evaluation of our Nominees and their qualifications, as compared to those of the incumbent directors, and not merely a
delaying tactic as part of a plan to postpone the Annual Meeting and disrupt the timely exercise of stockholder voting rights. Therefore, FMC
hereby requests that the Company confirm and publicly announce the date of the Annual Meeting, to be no later than June 30, 2013, and
confirm that the Annual Meeting will not be further delayed without the mutual written agreement of FMC and the Company. Should the
Company agree to the
 



 
 
foregoing request, please have the Company countersign this letter below and provide us with a proposed timeline of nominee interviews and
related events. We request that the interview process be completed by April 21, 2013.

 
If the Company is unwilling to agree to the foregoing request, we will be forced to conclude that the Committee's interview request is

not part of a serious evaluation of our Nominees but rather part of a plan to avoid a timely stockholder vote.
 
If the Committee is serious in its desire to work constructively in this process, it is important that it, and the Board, keep in mind that

our client is convinced that it is necessary and appropriate for its Nominees to be elected to the Board, and firmly believes that VIVUS
stockholders will agree.

 
Should you have any questions or comments, or require any further information with respect to the foregoing, please do not hesitate to

call me at (212) 756-2208 or Marc Weingarten at (212) 756-2280.
 

  Very truly yours,

   
   
   
  /s/ David E. Rosewater
  David E. Rosewater
   

   
   
   
   
cc: Linda M. Dairiki Shortliffe, M.D.  
 Chair, Nominating and Governance Committee of VIVUS, Inc.
 John L. Slebir, Esq.  
 Vice President, Business Development and General Counsel of VIVUS, Inc.
 Michael James Astrue  
 Jon C. Biro  
 Samuel F. Colin  
 Johannes J.P. Kastelein  
 David York Norton  
 Herman Rosenman  
 Rolf Bass  
 Melvin L. Keating  
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Each of the undersigned agree to the terms of the foregoing letter.

 FIRST MANHATTAN CO.
  
 By: FIRST MANHATTAN LLC, General Partner
  
  
  
 By:    /s/ Neal K. Stearns
                Name: Neal K. Stearns
        Title:   Managing Member
 
VIVUS, INC.  
  
  
 

By:   
 Name: Leland F. Wilson  
 Title:   Chief Executive Officer  
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EXHIBIT 5
 

First Manhattan Co. Issues Statement on Expected REMS Modification for Qsymia
 
NEW YORK--(BUSINESS WIRE)--First Manhattan Co. (FMC), an owner-operated investment advisory firm and the beneficial holder of
approximately 9.1 percent of the outstanding shares of VIVUS, Inc. (“Vivus”) (NASDAQ: VVUS), today issued the following statement in
anticipation of the expected announcement from Vivus that its obesity treatment Qsymia has received a modification in its Risk Evaluation and
Mitigation Strategy (REMS):
 

“The REMS modification for Qsymia, which VIVUS should obtain, will be a step forward. It is necessary but not
sufficient for Qsymia’s success. In the right hands, retail distribution through certified pharmacies would enable
Qsymia to reach the drug’s full potential for Vivus shareholders. Achieving this goal requires a new commercial
strategy, including the execution of the right partnership strategy. Qsymia should be the drug of choice for many
Americans suffering from obesity and its devastating medical consequences.

 
FMC has notified Vivus that it intends to nominate six highly qualified directors at the Company’s 2013 annual
meeting of stockholders. The FMC nominees are independent of management and will provide objective
stewardship of Qsymia’s commercialization. They will seek out all the facts, not just the views favored by
management. The FMC nominees have deep experience in pharmaceutical commercialization, regulatory affairs,
public-company finance, and turnaround expertise. They are committed to fixing the fundamental problems at Vivus,
reversing the failed Qsymia launch and creating durable value for all Vivus shareholders.”

 
About First Manhattan Co.
 
First Manhattan Co. (“FMC”) was founded in 1964 and remains an owner-operated investment advisory firm. FMC is registered with the U.S.
Securities and Exchange Commission as an investment adviser and as a broker-dealer, and is a member of the Financial Industry Regulatory
Authority (FINRA).
 
FMC provides professional investment management services primarily to high net worth individuals as well as to partnerships, trusts,
retirement accounts, pension plans and institutional clients. The firm currently manages in excess of $14 billion.
 
Additional Information
 
FIRST MANHATTAN CO., FIRST HEALTH, L.P., FIRST HEALTH LIMITED, FIRST HEALTH ASSOCIATES, L.P., FIRST BIOMED
MANAGEMENT ASSOCIATES, LLC, FIRST BIOMED, L.P. AND FIRST BIOMED PORTFOLIO, L.P. (COLLECTIVELY, “FIRST
MANHATTAN”) INTEND TO FILE WITH THE SECURITIES AND EXCHANGE COMMISSION (THE “SEC”) A DEFINITIVE PROXY
STATEMENT AND ACCOMPANYING PROXY CARD TO BE USED TO SOLICIT PROXIES FROM THE STOCKHOLDERS OF
VIVUS, INC. (THE "COMPANY") IN CONNECTION WITH THE COMPANY'S 2013 ANNUAL MEETING OF STOCKHOLDERS. ALL
STOCKHOLDERS OF THE COMPANY ARE ADVISED TO READ THE DEFINITIVE PROXY STATEMENT AND OTHER
DOCUMENTS RELATED TO THE SOLICITATION OF PROXIES BY FIRST
 
 



 
 
MANHATTAN, MICHAEL JAMES ASTRUE, JON C. BIRO, JOHANNES J.P. KASTELEIN, SAMUEL F. COLIN, DAVID YORK
NORTON, HERMAN ROSENMAN, ROLF BASS AND MELVIN L. KEATING (COLLECTIVELY, THE "PARTICIPANTS") FROM THE
STOCKHOLDERS OF THE COMPANY, WHEN THEY BECOME AVAILABLE, BECAUSE THEY WILL CONTAIN IMPORTANT
INFORMATION, INCLUDING ADDITIONAL INFORMATION RELATED TO THE PARTICIPANTS. WHEN COMPLETED, THE
DEFINITIVE PROXY STATEMENT AND FORM OF PROXY WILL BE FURNISHED TO SOME OR ALL OF THE STOCKHOLDERS
OF THE COMPANY AND WILL, ALONG WITH OTHER RELEVANT DOCUMENTS, BE AVAILABLE AT NO CHARGE ON THE
SEC'S WEB SITE AT HTTP://WWW.SEC.GOV. IN ADDITION, FIRST MANHATTAN WILL PROVIDE COPIES OF THE DEFINITIVE
PROXY STATEMENT AND ACCOMPANYING PROXY CARD (WHEN AVAILABLE) WITHOUT CHARGE UPON REQUEST.
 
INFORMATION ABOUT THE PARTICIPANTS AND A DESCRIPTION OF THEIR DIRECT OR INDIRECT INTERESTS BY SECURITY
HOLDINGS IS CONTAINED IN EXHIBIT 2 TO THE SCHEDULE 14A FILED BY FIRST MANHATTAN WITH THE SEC ON MARCH
8, 2013. THIS DOCUMENT CAN BE OBTAINED FREE OF CHARGE FROM THE SOURCES INDICATED ABOVE.
 
Contacts
 
The Abernathy MacGregor Group
Chuck Burgess / Mike Pascale
212-371-5999
clb@abmac.com / mmp@abmac.com
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EXHIBIT 6
 

 
Joint Filing Agreement, dated April 11, 2013

 
PURSUANT TO RULE 13d-1(k)

 
The undersigned acknowledge and agree that the foregoing statement on Schedule 13D is filed on behalf of each of the undersigned

and that all subsequent amendments to this statement on Schedule 13D may be filed on behalf of each of the undersigned without the necessity
of filing additional joint filing agreements. The undersigned acknowledge that each shall be responsible for the timely filing of such
amendments, and for the completeness and accuracy of the information concerning it contained herein and therein, but shall not be responsible
for the completeness and accuracy of the information concerning the others, except to the extent that it knows that such information is
inaccurate.
 
Dated: April 11, 2013.
 
 
 FIRST MANHATTAN CO.

By FIRST MANHATTAN LLC, General Partner
  
  
 By:  /s/ Neal K. Stearns
 Name: Neal K. Stearns
 Title:   Managing Member
  
  
  
  
 FIRST BIOMED MANAGEMENT ASSOCIATES, LLC

By FIRST MANHATTAN CO., Co-Managing Member
By FIRST MANHATTAN LLC, General Partner
 
 

 By: /s/ Neal K. Stearns
 Name: Neal K. Stearns

Title: Managing Member
  
  
  
 By: /s/ Herman Rosenman
 Herman Rosenman
 
 
 


